





CASES IN EQUITY 


ARGUED AND DETERMINED IN 


THE SUPREME COURT 


OF 


NORTH CAROLINA, 


AT DECEMBER TERM, 1847. 


WILLIAM B. WESTALL vs. SAMUEL AUSTIN. 


A Court of Equity will not compel a purchaser to take a title substantially 
defective ; but it is the privilege of the vendor to complete his title, and 
this he may do at any time before a decree, provided there has been no 
unnecessay delay. 

The purchaser will not be permitted to deprive him of his right, by forestall- 
ing him. If he perfects the title, he has got all he bargained for, and can 
ask from the vendor nothing more, than the expenses he has incurred in 
removing the defect. 


Cause removed from the Court of Equity of Yancy 
County, on affidavit of the plaintiff at the Spring 
Term, 1845. 

The bill is filed to rescind a contract for the purchase 
of a lot of land, in the town of Burnsville, in the County 
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of Yancy, and to enjoin the coll ction of asum of money 
due therefor. When the town of Burnsville was estab- 
lished, commissioners were, by the act of incorporation, 
appointed to lay off and sell the lots. A man, by the 
name of Jeremiah Boon purchased one lot. and John 
Blalock, another. The plaintiff alleges that the lot pur- 
chased by Blalock was in the plat of the town, numbered 
24, and the one purchased by Boon, 25. The bill charges, 
that on the 15th day of September, 1838, the plaintiff pur- 
chased from the defendant, Austin, the lot 24 (asthe lot pur- 
chased by Boon at the sale,) for the sum of $245 75, paya- 
ble at different periods, and secured by notes or bonds 
therefor, that he tock immediate possession, and has 
continued it ever since. At the time of the purchase, no 
conveyance was executed, but a bond to make one with 
full warranty when the purchase money was paid. And 
the plaintiff alleges that he has paid all the purchase 
money, except fifty one or two dollars, for which the de- 
fendant has obtained judgment against him, upon which 
an execution issued, and is now in the hands of an officer 
for collection. He further charges, that in the summer 
of 1840, he understood that Austin, the defendant, was 
not the owner of the lot No. 24, but that Blalock was, 
who was about to sell it to another person. Upon ex- 
amining the plat of the town, he discovered that Blalock 
had purchased the lot No. 24, and Jeremiah Boon, tot No. 
25, and for the purpose of securing his possession, he pur- 
chased from John Blalock his title to the said lot, for 
which he gave him $60, and immediately applied to the 
defendant to rescind their contract, return the money he 
had paid, and surrender up the judgment and execution 
which was in the hands of a constable ; all of which, he 
refused, but tendered to the plaintiff a deed of conveyance 
for the lot No. 24, which he declined to accept. The bill 
prays for an injunction against the execution mentioned 
and for general relief. 
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The answer, admits the sale, by the defendant, to the 
plaintiff, of the lot No. 24, and avers that he had a good 
and perfect title to it: that, whether at the sale of the 
lots in the town of Burnsville, John Blalock purchased 
that designated as No. 24, he does not know of his own 
knowledge, but always understood, until recently, that 
said lot had been purchased at the sale by one Jeremiah 
Boon, under whom he derives his title. At the time he 
sold to the plaintiff he believed, and still believes, his title 
to be good. Immediately after the sale by the com- 
missioners, Boon took possession of the lot No. 24, 
and commenced improving it, by erecting buildings on 
it, and the possession has been kept up by him and 
those claiming under him, continually, until the summer 
of 1840, when he, for the first time, heard of Blalock’s 
claim. He admits the existence of the Justice’s judg- 
ment, and that the plaintiff requested him to desist from 
its collection. He admits the purchase by the plaintiff 
from Blalock, but alleges, it was unnecessary; that he 
tendered to the plaintiff a good and sufficient deed be- 
fore the bill was filed. The defendant has filed, as ex- 
hibits in the case, several deeds of conveyance, as ex- 
hibiting his title under Jeremiah Boon. 

The plaintiff asks the aid of the Court in two particu- 
lars—first, to enjoin the defendant from proceeding to 
enforce his execution against him, and secondly, to re- 
scind the contract. 


N. W. Woodfin and J. H. Bryan, for the plaintiff. 
Francis, for the defendant. 


Nasa. J. It is very certain a Court of Equity will not 
compel a purchaser to take a title substantially defective, 
but it is the privilege of the vendor to complete his title ; 
and this he may do at any time before a decree. New- 
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land on Contracts, Ch. 12, 227, 230, provided, there 
has been no unnecessary delay. 2 Story’s Eq. Jur. S. 
777. The purchaser will not be permitted to deprive 
him of this right, by forestalling him. If he perfects the 
title, he has got all he bargained for, and can ask from 
the vendor nothing more, than the expenses he has in- 
curred in removing the defect. In this case, the plaintiff 
shows that his title, if at first defective, was made com- 
plete before the bill was filed. He, therefore, has got 
what he bargained for, a good and sufficient title to the 
lot No. 24. He is not entitled to have his contract with 
the defendant rescinded. All that he could ask is to be 
reimbursed, what he paid to Blalock. But, from the view 
we have taken of the case, we do not think him entitled 
to this, as: we are of opinion, that his title under the de- 
fendant was a good one. At the sale of the town lots in 
Burnsville, among others were those numbered 24 and 
25. The plaintiff alleges that the lot 24 was purchased 
by John'Blalock, and the defendant, that Jeremiah Boon, 
under whom he derives title, bought it. Two depositions 
are filed by the plaintiff, those of W. L. Lewis, and Jere- 
miah Boon. Neither of them directly asserts the fact. 
Mr. Lewis states, that he was present at the sale and he 
thinks John Blalock was the purchaser of 24, and he 
thinks No. 25 was purchased by Israel Boon for Jerry 
Boon. He further states, that from the sale, up to the 
purchase of the present plaintiff, which was in 1838, 
Jerry Boon occupied lot No. 24; that he had a shop and 
house uponit. Jeremiah Boon, is requested to state which 
lot he purchased, at the sale by the commissioners. His 
answer is remarkable. “ Number 25 was what I always 
understood—I did not build on the lot I purchased.” He 
is then asked, “whose lot did you build on,” he answers, 
“it was number 24, and belonged to Jack Blalock.” He 
further states, that he never improved his own lot, but 
lived on, and occupied No. 24, until September 1888, 
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Jeremiah Boon did not bid off the lot. It was bought for 
him by Israel Boon. Nor is there any evidence that he 
was present at the time. If he had been, it is likely he 
would have been able to state with certainty which lot 
he did buy. But it is very strange believing, as he pro- 
fesses he did, that lot 24 was purchased by Blalock, he 
should, evidently with the knowledge of Blalock, have 
immediately taken possession of it, and erected buildings 
on it, and that he should have continued that possession, 
unquestioned by Blalock, or any one else, from the time 
of the sale, in 1834, up to the 15th of September 1838, 
the day when Austin sold to the plaintiff. Attached to 
these depositions, is a plat of the town of Burnsville, in 
which it appears that the name of John Blalock is writ- 
ten on No. 24, but it is no where stated by whom this 
plat was made, or when, or that it was the one used by 
the commissioners. It therefore contributes little to the 
strength of the plaintiff’s claim. On behalf of the de- 
fendant two depositions are filed ; those of JohnilifcEllers, 
and Joseph Shepherd. The former states, that he was 
one of the commissioners appointed to lay off the town of 
Burnsville, and the crier at the sale, and that he made it 
a rule to stand upon the lot he was selling, and that he 
thinks and is satisfied, that the lot No. 24, was the one 
purchased by Israel Boon for Jeremiah Boon. He further 
states, that a short time after the sale, he met with John 
Blalock in the town of Burnsville, who said he had pur- 
chased the lot Jeremiah Boon was improving, and that 
he had a certificate of purchase, and that he replied to 
him he was still under the impression that the lot below 
was the one he sold to him, and that the mistake was 
between him and the other commissioners in making out 
the certificate, and that Boon was at the time at work on 
his own lot, Mr. Shepherd, was another of the commia- 
sioners, and believes lot No. 24, was purchased by Jere- 
miah Boon. This is all the testimony in the case, arfd, 
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limited as it is, satisfies us, that Jeremiah Boon, was the 
purchaser of the lot marked No. 24. It is difficult to be- 
lieve, if it were not so, that Boon, without any contract with 
Blalock, would have improved the lot he did not buy, and 
that Blalock would have laid by from ’34 until October 
1840, the time when he took his conveyance from the 
commissioners and sold to the plaintiff, nearly six years, 
and see Boon improve and use the lot as his own, un- 
questioned and undisturbed. The difficulty was created, 
no doubt, as suggested by the commissioner Mr. McEllers. 
No question is made, that whatever title to the lot in dis- 
pute was in Jeremiah Boon, was regularly vested in the 
defendant Austin, and has, by the deed filed by him, been 
conveyed to the plaintiff, who refused to receive it, not 
because of any defect, but because it was much mere 
convenient to get the lot, with its improvements, for sixty 
dollars, than for the sum of $245. 


Prr Baas. Bill dismissed with costs. 
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JAMES M. DONNELL & AL. ve. JAMES MATEER’S EX’RS. 


A. devised to his daughter, then the wife of one of the plaintiffs, as follows: 
“I give to my daughter M. one negro boy H.” and fiye others by name, 
“ to wait and serve her life-time, and after her death to her bodily heirs ;” 
Held that, there being no words in the will to explain “heirs” to mean 
* children,” the legacy vested absolutely in her, and she dying soon after 
the death of the testator, went to her husband as her administrator. 

The testator also devised: “I leave three hundred dollars in the hands of 
my executors, to pay out to her as they see that she needs, if my estate 
will afford it.” Held that this devise vested in her an absolute right to 
the three hundred dellars, and, though she died a short time after the death 
of the testator, the legacy went to her husband as her administrator. 

A legacy to a son in law, does not, by virtue of our statute, Rev. Stat. ch. 
192, sec 15, when the son-in-law dies in the lifetime of the testator, vest 
in the child of such son-in-law. 

Where there is a will and an undisposed of residue, in the of that 
residue among the next of kin, nothing that has been by the 
testator, either real or personal, in his life-time, nor any thing bequeathed 
in the will, is to be brought into hotchpot. 







Cause removed by consent of parties from the Court 
of Equity of Rockingham County. 

James Mateer made his will on the 4th of April, 1844, 
and appointed his sons, “ Andrew and John, his execu- 
tors.” At that time, and at the time of his death, which 
happened in May 1845, the testator had three children, 
namely, the two sons above mentioned, and a daughter 
named Margaret, then the wife of Joseph D. Watson. 
He had also a grand-son, James M. Donnell, one of the 
plaintiffs, who was the only child of the testator’s de- 
ceased daughter, Polly, by her husband Joseph Donnell, 
This grand-son and the three children, were the testator’s 
next of kin. 
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The will contains the following dispositions amongst 
others: “I give to my daughter Margaret, one negro 
boy, Harvey (and five others by name) to wait and serve 
her life time, and after her death, to her bodily heirs. 
Also, lleave three hundred dollars, in the hands of my 
executors to pay out to her as they see that she needs, if 
my estate will afford it. Item: I give to my son-in-law, 
Joseph Donnell, twenty-five dollars as a memorial.” 

By other clauses, the testator gave to his grand-son, 
James M. Donnell, five negroes specifically, and the sum 
of $75; and to each of his two sons, he gave land, and 
personal legacies. He also gave legacies to his wife, 
and to several of the children of each of his sons, and of 
his daughter Margaret. The testator’s wife died before 
him, as also did Joseph Donnell, and some of the grand- 
children, to whom legacies were given. 

The will has no residuary clause, and there are several 
slaves, and other personal property undisposed of, be- 
sides t acies lapsed, by the deaths of legatees before 
that of testator. 

The testator in his life-time gave and conveyed to his 
two sons, the land devised to them respectively. 

Shortly after the death of her father, Mrs. Watson also 
died, leaving an only child, John H. C. Watson, and her 
husband surviving; and the husband took administration 
of her estate. 

The bill is filed by Joseph D. ‘Watson,-as administrator 
of his late wife, and James M. Donnéll the grand-son, 
against the exccutors and devisees, Andrew and John 
Mateer, and against John H. C. Watson; and it prays, 
that the plaintiff, Watson, may be declared, entitled to 
the six slaves, and the $300 left to his intestate, and for 
the delivery and payment thereof to him; and that the 
plaintiff Donnell may have a decree for the legacies to 
him, and ‘also, for that of $25 to his father, which he 
claims, as representing his father. It prays also for an 
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account, and distribution of the residue of the personal 
estate. 


‘Kerr and Iredell, for the plaintiffs. 
Morehead, for the defendants. 


Rurrix, C.J. The pleadings raise several questions; 
but there seems to be no difficulty in either of them. 

That, which is of most consequence to the parties, 
respects the disposition of the six slaves to Mrs Watson. 
It is a gift to her for life, and then “to her bodily heirs,” 
That has been so often and so recently decided to,pass 
the whole property to the first taker, as to leave, now, no 
question at all upon it. In Allen v. Pass, 4 Dev. & Bat. 
77, there was enough in the will to enable the Court to 
see that the testator meant “heirs of the body,” for 
“children,” and we gladly availed ourselves of@@hat cir- 
cumstance, to uphold the disposition and inte ‘the 
testator. But there is nothing in the context here, to 
control the technical meaning of the term, “ bodily heirs,” 
and therefore, we aré obliged to receive them in that 
sense, as meaning that class of persons, who, by law, take 
property by inheritance or succession from another. 
Thus understood, they are not words of purchase, but of 
limitation, in.dispositions of this kind, as well as in con- 
veyances of land. The authorities were all consulted in 
the case of Ham v. Ham, 1 Dev. & Bat. Eq. 598; and, in 
Floyd v. Thompson, 4 Dev. & Bat. 478, the doctrine was 
re-affirmed, and the reasons given, why the Courts cannot 
receive such words in any othersense. There have been 
several other cases to the.same effect, and one of them as 
late as the last term, that of Coon v. Rice, 7 Ired, 217. 
It must, therefore, be declared, that these slaves belong 
to the plaintiff Watson, as administrator of his late wife, 
and not to their son. 
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The next question respects the sum of $300, left in the 
hands of the executors, for Mrs. Watson. The executors 
contend, that it was not an absolute gift to her, but was 
intended for her personal comfort, if requisite for that 
purpose, in the opinion of the executors, and that, as she 
lived but a few days longer than her father, and had no 
need of any of the money, it sunk intothe residuum. But 
we all think, that the condition annexed to this gift is, 
that it must be raised without interfering with any other 
disposition in the will. It is admitted, that may be done, 
as there is a considerable residue undisposed of, after 
answering all other purposes. This, then, becomesa gift 
at all events. The testator intended, perhaps, to entrust 
the executors with a vague sort of discretion, as to the 
time of payment, but not with the discretion of withhold- 
ing the payment altogether. The daughter had an abso- 
late right to demand the whole sum, at some time; and 
1 ‘is a vested, and transmissible legacy, and be- 
administrator. 

The plaintiff, Donnell, claims that the small legacy of 
$25 to his father did not lapse by the death of the father, 
but survived to him, by the Act of 1816, and the answer 
of the executors yields, that the claim is well founded. 
But that is a mistake ; though being in the matter of law 
merely, it will not hurt. The act has within its purview 
a testamentary gift to a child only. Rev. St. c. 122,s. 15. 
Neither its words nor spirit take in a son-in-law, or 
daughter-in-law. The reason, why the estate, given to 
a child, shall, upon the death of the donee in the life of 
the testator, go to the issue of such child, is, that the issue 
of the child, is necessarily the issue of the testator, and 
the Legislature presumed an intention, or, rather, a wish 
of the testator, that the issue should stand in the place of 
‘the original donee, rather than the gift should fail alto- 
gether, and that branch of the testator’s family be with- 
out a provision. But that cannot apply to a gift to a 
son-in-law ; since that would let in issue by another 
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marriage, strangers to the testator, to whom it cannot be 
supposed he would intend abounty. This sum, therefore, 
is part of the residue. 

Finally, the plaintiffs contend, that, in the division of 
the residue of the personal estate, the gifts in the testa- 
tor’s life, and by his will, of realty and personalty must 
be brought in. But the contrary is most firmly settled as 
law. There is no hotch-pot upon a partial intestacy. 
The case of Norwood v. Branch, 2 N.C. Rep. 598, went only 
the length of saying, that upon the particular language 
in our statutes, there was a distinction between advance- 
ments of realty and personalty, and that devises of land 
must be brought into the division of the undisposed of 
land. But with respect to a personal residue, it has been 
always held, that it is to be divided equally amongst the 
next of kin, without regard to gifts, either in the life time 
of the testator, or by his will; and, indeed, it been 
recently held, that the law is the same as a 
posed of by the will. Cowper v. Scott, Pr. 
Edwards v Freeman, 2 Pr. Wms. 440. Watson v. Wat- 
son, 14 Ves. 318. Johnston v. Johnston, 4 Ired. Eq. 1. * 


Per Cuniam. Decreed accordingly 
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WILLIAM AMIS, ADM’R &c. vs. LEWIS AMIS, EX’R §c. 


A testator devised as follows: “ I direct that my children remain with my 
wife, to be raised and educated out of my estate. And as one child may 
become of age and marry, to have allotted off to such child as mach of my 
estate, as I have given to my daughter Betsy, and put her in possession of. 
If my wife should die my widow, | direct that at her death, my estate, of 
every description be equally divided between all my children, considering, 
in the distribution, the part which eaeh child may have received, at its 
marriage or when it came of age. In educating my children, I direct that 
my son Lewis be continued at College, until he graduates; and should the 
income of my estate justify it, 1 wish my two sons James and Joseph to re- 
ceive a like education, the best education the income of my estate will 
afford. I wish all my daughters to receive a good English edu 


of my estate fall short of giving them a good practical 
wish them to receive one, even at the expense of the capital 
of ”» 


Heid, that, upon the death of the widow, the estate was te be divided among 
the children according to the directions of the will. 

Held, secondly, that, up to the time of the widow’s death, the infant 
children were to be educated out of the annual profits of the estate, free 
from charge and without accounting for it; and after her death the ex- 
pense of the education of the children, then uneducated, was to be de- 
frayed out of the income of the portion allotted to each of the said children 
respectively in the division, if sufficient for that purpose, but if not sufficient 
each of the legatees must contribute in proportion to their shares. 

Held, lastly, that the property allotted to the several children to make them 
equal to that given to Betsy, is to be valued, according to the prices of 
such property at the time of the advancement to Betsy. 





Case removed from the Court of Equity of Granville 
County at the Fall Term 1847, by consent of parties. 
The facts of the case are fully stated in the opinion in 
this Court. 


No counsel for the plaintiff. 
Gilliam, for the defendant. 
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Nasu, J. The bill is filed, to procure a construction of 
the will of Joseph Amis deceased. By his will, the testa- 
tor devised as follows—“I direct that my children re- 
main with my wife, to be raised and educated out of my 
estate: and as one child may become of age, or marry, to 
have allotted off to such child, as much of my estate as 
I have given to my daughter Betsy, and put her in posses- 
sion of. If my wife should die my widow, I direct, that 
at her death, my estate of every description be equally 
divided between all my children, considering, in the dis- 
tribution, the part which each child may have received, 
at its marriage, or when it came of age. In educating 
my children, I direct, that my son Lewis be continued at 
College until he graduates ; and should the income of my 
estate justify it, 1 wish my two sons James and Joseph, 
to receive alike education; otherwise, the best education 
the income of my estate will afford. I wishyall my 
daughters, to receive a good English educa ould 
the zncome of my estate fall short of giving 
practical education, I wish them to receive one, even at 
the expense of the capital of my estate.” The bill sets 
forth, “that doubts, and difficulties, have arisen between 
the plaintiff and defendant as:to the proper construction 
of the will; that it is uncertain, whether it was the intent 
and meaning of the testator, that the estate should be 
divided, at all events, at the death of his widow, or should 
be kept together, in the hands of his executors, until the 
education of his infant daughters, should be completed ; 
whether or not, the said infant defendants, should be 
educated out of the estate free from charge, and without 
accounting therefor, in the distribution of the. same ; 
whether or not, the whole of the income of the estate (if 
the same should be required to give to the infant James, 
such an education as, by the will, is contemplated and 
directed) may be applied to that purpose, so as to throw 
the education of the infant defendant, Judy F. Amis, en- 
tirely upon the capital of the estate; whether the pro- 
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perty to be allotted off to each of the testator’s other 
children, in order to make them equal to his daughter 
Betsy, as directed by the will, should be valued accord- 
ing to the prices of such property, at the time of the allot- 
ments, respectively, or according to the prices of such pro- 
perty, at the time the advancement was made to Betsy ; and 
whether, or not, those of the testator’s children, to whom 
allotments or advancements have already been made, are 
entitled to any part of the hires which have been received 
on account of such of the negroes, as shall be allotted to 
the other children.” These are the points to which our 
attention has been directed, and upon which our opinion 
is required, and relate to the state of things. as they exist 
since the death of the widow. We will proceed to an- 
swer them in the order in which they are propounded. 
Mrs. Amis, the widow, is dead, and without having again 
married. This is the event, upon the happening of which, 
the directs, a division of his property shall be 
made. was, evidently, his desire and intention, that 
his children should remain with their mother, while she 
continued his widow ; if she married, her house would 
acquire another master, to whose support he had no wish 
the property of his children should contribute. Neither, 
in the case of her death, would it likely be in the power 
of his executor to keep them together; at least, in that 
event, his great inducement for having them kept together 
with their mother, would be taken away. But it is 
sufficient that the testator has expressly said, that upon 
her dying his widow, the property shall be divided. He 
had no intention of binding up the estate any longer. 

In answer to the second enquiry, we say that up to the 
time of the widow’s death, when thé general division was 
to take place, the infant defendants were to be educated 
out of the general profits of the estate, free from charge, 
and without accounting for it; and it is reasonable it 
should be so. The elder children, who had come of age, 
or married, had received their education out of that fund. 
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If the infant children, were, upon a division, made to ac- 
count for the sums expended upon their education, it 
would, to that exteat, be a diminution of their portion, 
and give to the elder children, who had received allot- 
ments, an increased share, and so far, destroy that equality 
designed by the testator. He has moreover said, that un- 
til the death of the widow, the property should be kept 
together for the joint education of all his children. It 
was, in truth, given to her for that purpose. The will 
does not expressly provide, what fund shall defray the 
expense of educating such of the children as might not 
have completed their education at the death of the mother, 
but we think it is not difficult to ascertain the intention 
of the testator, upon a reasonable construction of his lan- © 
guage. He had two purposes in view ; the one was, the 
proper education of his children, at all events, and to that 
he devotes the whole profits of his estate, after the main- 
tenance of the family, and even a part of the tal if 
necessary, and to this end, is the direction that {h® estate 
shall be kept together, during the life of the wife, with 
certain slight exceptions. While thus kept together, the 
children would be educated in succession, as they grew 
up, and the profits accrued, which the testator thought 
was, probably, an adequate provision for that purpose, 
If any surplus of income should remain, after answering 
those purposes, it would, of course. be an accumulation 
for the benefit of all the children, while in a course of 
education. The testator’s other purpose was, that bis 
estate should not be kept together longer than his wife 
lived, but be divided at his death. There would, of 
course, after that event, be no general profits, out of 
which the children could be educated. But it does not 
follow, that they were not to be educated, according to 
the plan laid down in the will, nor that the expense 
should be defrayed out of the capital of the estate, leav- 
ing the profits of the share, allotted to each child to ac- 
cumulate for his, or her benefit; nor that the expense 
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should be limited to the profit of the particular child’s 
share, or if greater, that it should be paid exclusively out 
of the capital of that share. The two provisions for the 
education, out of the estate, and, at the same time, for the 
division of the estate, are to he reconciled as far as pos- 
sible. This can be more nearly effected, after the divi- 
sion, by appropriating the profits of each share, to the 
nurture and education of the child, to whom it is allotted, 
and if that should be deficient, making it adequate by an 
equal contribution from all the other shares, than in any 
other method. For the share of the child is to bear its 
proportion of the burthen; and if the profits of it be 
sufficient for the education of the owner, it bears no more 
than its due burthen by having the profits so applied. 
So, if they"be deficient, then it, and all the others must 
pay an equal quota, towards its supply, for the child is to 
be educated at all events, provided the profits of the whole, 
as to the sons, be insufficient. As the bill throws no 
doubt dpon that point, we suppose they are sufficient. 
As the fund is to be, or rather may have to be, thus raised, 
in part, by contribution from all the children, the most 
convenient mode of doing so, is to have an estimate of 
the amount that will probably be required for the educa- 
tion of each of the infant children, after deducting the 
profits of each of their respective shares, made by the 
master, and at once to set apart a fund in the executor’s 
hands to meet it. Should it not all be expended, the 
residue will be divisible, when the estate shall be finally 
settled, or at any time when it shall be ascertained, that 
it will not be needed for their education. 

The third enquiry is, in substance, answered, in reply- 
ing to the second. We will, however, state, that by the 
will, the whole of the income, if needed, was a fund for 
the education of James, irrespective of the effect it might 
have upon that fund, in the education of Judith. The 
probability of such a result was certainly in the mind of 
the testator; the provision is, “if the income of my es- 
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tate falls short of giving them (Jamesand Judith) a good 
education, I wish them to receive it, eveti-at the expense 
of the capital of my estate.” The education of Judith 
is a charge upon the whole estate. 

Upom the fourth enquiry, our opinion is, that the pro» 
perty allotted to the several children, to make them equal 
to that given to Betsy, is to be valued according to the 
prices of such property at the time of the advancement 
to Betsy. A little reflection will show the necessity and 
propriety of this rule. If, in order to make a division, it 
were necessary to convert the whole estate into money, 
or there was money sufficient*on hand to comply with 
the directions of the will, in this particular, how much 

each legatee be entitled to receive, in the first. 
Mice, —,.” to a division. Betsy’s ad- 
vancement valued at 81,300, and that sum, in 
money, would be the amount each child would be enti- 
tled to receive; nothing more, or less. This is a legacy, 
but in truth, itis an advancement, and is to be valued 
as such. 

The last enquiry is also substantially answered in 
responding to the second. After each allotment, the 
child so advanced had no claim during the life of the 
widow, upon the income arising from the property un- 
allotted. The whole-income of the will was devoted to 
the maintenance of the wife and children, and the edaca- 
tion of the latter as far as was needed. They have had 
their maintenance and education out of it, up to the time 
when they ceased to be members of the mother’s family. 

The bill sets forth, that there are debts still outstand- 
ing, and claims in the South to be collected, whieh will 
be expensive, and the estate is burthened with an annuity 
to S. Downey of 850.“ 

In directing a division now, it will, of course, he under- 
stood, that the division is only to be of such parts.of the 
estate, as are in hand, reserving a proper fund for the 
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payment of the annuity, and debts, expenses and charges 
of administration, and for supplying the deficiency, if any, 
of the profits of the shares of the respective infant legatees 
for their education, as before pointed out. And it must 
be referred to the master, to take an account of theestate, 
and estimate what fund ought to be reserved for those 
purposes, and what part of the estate, upon this basis, 
may be properly divided now, and of what it consists 
and to make the division and allotment accordingly. 


Per Curiam. Decreed accordingly. 


* 


GEORGE W. RUSS vs. ENOCH HAWES. 


Every bill must state the ground, upon which it asks the interference of the 
Court. It will not do to state one, and prove another. 

Care must be taken to put in issue in the bill whatever is intended to be 
proved by the plaintiff; otherwise he will not be permitted to give it in 
evidence. 

The statement of the case and the prayer for relief pee constitute the 
essence and substance of the bill. 

When the father made an entry of land in his own name, and afterwards 
directed the entry in his son’s name, and, in the meantime, another entry 
was made; Held, that the son was not entitled to haves grant to the 
second enterer, prior to his own, set aside. 


Cause removed by consent of parties from the Court of 
Equity of Bladen County, at the Fall Term, 1847. 

The bill alleges, that, on the 17th of January, 1843, 
the plaintiff made an entry in the office of the entry ta- 
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ker of Bladen County, of four hundred acres, and caused 
it to be surveyed, when it was ascertained that there, 
were but sixteen and a half acres liable to entry; thet 
he caused a plat to be made, and procured a grant to 
issue,on the 5th of January, 1844. The plaintiff char- 
ges, that the defendant,on the 23d of January, 1843, 
made an entry of one hundred and fifty acres, whi 
covered the entry of the 16 1-2 acres made by him, an 
procured a grant for it, dated the 29th of February, 1843; 
that, at the time he made his entry and procured his 
grant, he well knew of the entry previously made by him. . 
The bill prays a conveyance of the land by Hawes to 
him. The defendant admits the making of his entry, and 
uring his ms but denies that, at the time of his 

1. that the plaintiff had made a previous 
entry of e land, and denies that the entry of 
the 17th of January, 1843, was made by the plaintiff, but 
alleges it was made by George Russ, the father of J. W. 
Russ. 








7 


Strange, for the defendant. 
D. Reid, for the plaintiff. 


Nasu,J. Under the present frame of the bill, the plain- 
tiff cannot obtain the relief he seeks. He alleges, that 
the entry of the sixteen and a half aere tract, was made 
by him ; it appears from the entry itself, and from the 
testimony on file, that it was made by George Russ, and 
in his name. 

The force of this fact is attempted to be evaded, in the 
argument before us, by shewing that G Russ acted 
as the agent of the plaintiff, and the deposition of 
the former alleges the fact to be so; and he further 
testifies, that he so told the entry-taker, at the time, and 
that he wished the entry made in his son’s name. When 
he discovered the mistake, some six months thereafter, 
he mentioned it to the entry taker, and told him, if it 
aa 
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could, it ouglit to be altered. Admit these facts all to be 
true, still it does not strengthen the plaintiff’s claim to 
the relief he seeks; he has not placed his equity on that 
ground. Every bill must ‘state the ground upon which 
the plaintiff asks the interference of the Court. It will 
not do, to state one, and prove another. Whatever is 
‘essential to the rights of the plaintiff, must, if within his 
knowledge, be alleged positively, and with precision, and 
the facts so set forth constitute the case, to which alone 
the Court can look, and the only ground of relief. Mit- 
ford Pr.'42. 1 Day's Rep. 342, Skinner v. Bailey. Flint 
v. Rives, 3 Vy. Jr. 342. Care must be taken to be put in 
issue in the bill, whatever is intended to be proved by 
the plaintiff ; otherwise he will not be permitted to 
it in evidence. 1 Ver. 483. 11 Vy. Jr. . The ae 
4  %on is, the Court must pronounce the d@@™™e secundum 
7 allegata et probata. The statement of the case and the 
prayer for relief, together, constitute the essence and 
substance ofthe bill. Cooper’s Eqs Pl.4to9. The depo- 
sition of two other witnesses, Francis C Lewis, the entry 
taker, and Thomas Lewis, his brother, and who was 
present and aided in making the entry, are on file. They 
prove, that the entry was made by George Russ, the 
father, and in his own name, and that he did not direct 
it to be made, in the name of his son, the plaintiff, nor 
‘was his name meiitioned. The alteration in the entry, 
thade by the entry taker at the request of George Russ, 
twelve months after the original entry was made, cannot 
affect the decision of the case; and we mention it, for 
fear it might be supposed we had overlooked it. 
The bill mist be dismissed with costs. 








Per Curiam. Decreed accordingly. 
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ALFRED W. ELLINGTON & AL. vs. JAMES CURRIE 4 AL: ‘ 


Where a bill seeks to recover slaves, and poeta: Smee 
plaintiff’s was signed and sealed by the father to whom they belonged, but 
was never actually delivered, but goes on to state that the deed was duly 
proved and registered at the instance of the father. Held, that this 
amounted to a delivery and conveyed the legal title, so that the plaintiffs’ 
remedy was at law and not in Equity. 

Equity will not interfere with the operation of the statute of frauds, at the ia- 


of either party to a fraudulent conveyance. 
Tg of Snider y. Lackenour, 2 Ire. Eq. 360, cited and approved. 


Cause re from the Court of Equity of Rocking- 
ham County; at the Spring Term, 1846, by consent of 
parties. 


James Patrick, the elder, had three children, named 
Mary, James the younger, and David S.; and on the 17th 
of May, 1842, he executed three deeds of gift to them. 
By one, he conveyed to his daughter Mary a slave called 
Louisa, and several articles of household furniture. By 
another, he conveyed to his son James, a negro called 
Clem, and sundry articles of furniture, and plantation 
utensils, and stock. By the third, he conveyed to his son 
David S. three negroes ealled Theny, Livey, and De- 
manda, and some furniture and other chattels. The three 
children were, at the time, infants, and lived with their 
father, and he kept the negroes in his gion after he 
made the deeds of gift, and used them as hi done be- 
fore, up to the time of his death, which happened in 
February, 1544. He died intestate, leaving his three 
children surviving him; and the defendant Currie took 
administration of his estate and took into his possession 
the slaves, and other things, so conveyed to his children 
by James Patrick. The daughter Mary intermagyied with 
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the plaintiff Alfred W. Ellington. The son James died 
intestate after his father, and Alfred W. Ellington ad- 
ministered on his estate. And the defendant Currie was 
appointed the guardian of the son David S. and has all 
the negroes in his possession. 

The bill is filed by Ellington and his wife, against 
Currie and David S. Patrick. It states that at the time 
James, the father, executed the deeds of gift, he was very 
much in debt, and that he made the deeds, “ and caused 
the same to be registered with a view to keep his creditors 
from selling said slaves ;” but that he never delivered 
either of them, or intended to make any difference be- 
tween his children, and that neither of the deeds has been 
found among his papers, or elsewhere, since his d 
It states further that “the defendant, C is ~ 
that his intestate did not intend to di Mhe negroes 
among his children by means of said deeds, and that he 
had no purpose but to keep them out of the reach of his 
ereditors, and went no further towards vesting the title 
to the slaves in his children than to sign, and seal, such 
deeds and have them witnessed and registered ;” and yet, 
that on behalf of his ward, David S., he insists on the 
validity of the deeds and their efficacy to pass the title of 
the slaves respectively to the several donees ; and that he 
therefore claims, as belonging to the said David S., the 
three negroes conveyed to him, and one half of the negro 
Clem, which was conveyed to the infant intestate James. 
The bill, however, insists, that the negroes really be- 
longed to the father, at his death, and, (admitting that 
James, the owed no debis,) that they ought to be 
divided equally between the surviving children; and 
alleging that there are no debts of the intestate remain- 
ing unpaid, and that the slaves, and one since born, are 
a clear surplus of the estate, the bill prays for such equal 
division and distribution. 

The answers do not, materially, vary the facts from the 
statements of the bill; but they state that the deeds were 
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executed and delivered, and insist that, though fraudulent 
and void, as against creditors, they were valid between the 
parties, and effectually passed the title to the negroes. 

The cause was set down for hearing on the bill and 
answers, and transferred to this Geurt. 


No counsel for the plaintiffs. 
Iredell, for the defendants. 


Rurrix, C. J. The bill must be dismissed ; for upon its 
face it cannot be sustained. It says, indeed, that the 
deeds were never delivered, and therefore that they never 
were complete. But the bill itself states facts, which 
amount to delivery. It states, that the father executed 

eeds by signing and sealing, had them attested and 

d the be registered—which, of course, includes 
an acknowl ent of them, or a probate of them, at his 
instance. That.brings the case literally within Snider 
v. Lachenour, 3 Ired. Eq. 360, as to the delivery. The 
subsequent loss or destruction of them, did not affect their 
operation, so as to vest the slaves again in the father, 
and enable Currie to take them as his administrator, 
Then, as to the other point, that the deeds were not in- 
tended to operate between the parties, but only to hinder 
creditors, it is only necessary to say, that the act avoids 
such deeds only in favour of creditors, and makes them 
effectual as against the party, and those claiming under 
him ; and it is well settled that Equity will not interfere 
with the operation of the statute, at the instance of either 
party to a fraudulent conveyance. The plaintiffs are 
therefore entitled to the negro Louisa, and the plain- 
tiff A. W. Ellington, as administrator, is ed to the 
slave Clem, conveyed to his intestate ; but they be 
recovered at law, if Currie will not give them up, and 
there is no trast or other ground for a decree in respect 
of them igghis Court. 


Per Curram. Bill dismissed with costs. 
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EXUM PERKINS vs. WILLIAM HOLLOWELL & AL. 


> On a motion to dissolve an injanction, it is a rule now well established, that 
when, by the answer, the plaintiff’s whole equity is denied, and the state- 
ment in the answer is credible, and exhibits no attempt to evade the mate- 
rial charge of the Bill, it mast be allowed. 
The cases of Moore vy. Hylton, 1 Dev. Eq. 429, and Sharp v. King,3 Ire. 
Eq. 402, cited and approved. 


Appeal from an interlocutory order of the Court 
Equity for Wayne County, at the Fall Term, i. 
directing the injunction which had t fore been 
granted in the cause to be continued to the hearing, his 
Honor Judge Manx ty presiding. 

The bill is filed to compel the specific exeeution of a 
contract, and for an injunction. The following facts are 
admitted by the pleadings. One Raiford Hooks was the 
owner of a couple of lots in the town of Goldsboro’, 
which, in 1840, he contracted to sell to the complainant, 
for the sum of one hundred and fifty dollars, payable in 
three several instalments, and secured by three several 
bonds or notes. Hooks, at the same time, executed to 
the plaintiff a bond to make title, when the money was 
paid. All the money was paid to Hooks, but about $20, 
as the notes fell due. The plaintiff was, at that time, 
indebted to.the defendant, Hollowell, in the sum of $40, 
and with see to secure its payment, it was agreed be- 
tween th at Hollowell should pay to Hooks the $20, 
due-him, and the plaintiff Should surrender to Hooks, his 
bond to make title, and the latter should convey the lots 
to Hollowell, who should, at the same time, execute to 
the plaintiff a bond to make title to him, ver he 
shoyld pay to him, the two sums of $20, and $40, amount- 
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ing to $60, and for the payment of which, the plaintiff 
was to execute his note to Holfowell. All of this was 
done. The plaintiff has been in possession ever since his 
purchase from Hooks, and still is. The plaintiff then 
alleges, that he had paid to Hollowell all that was due to 
him, except $20—that at Spring Term, 1846,0f Wayne 
Superior Court, he was fined $50, and being unable to 
pay it, he proposed to the defendant, Hollowell, to be- 
come his surety to the sheriff, for the amount of the fine, 
and that he would surrender to him his bond tomake title, 
and that Hollowell should execute a new bond to make 
title, when the plaintiff should pay the $20, and the fine. 
He-avers that this proposition ‘was acceded to by Hollo- 
bo to whom he immediately surrendered the bond for 

then injhis possession, and gave his obligation for 
the two su $20, and $50; but that Hollowell. did 
not execute his bond to make title upon the pretence that 
he was then too busy. The bill then charges.a sale-of 
the lots by Holloweil to the other defendant, Hines, who 
has sued him in an action of ejectment, obtained judg- 
ment, and threatens to turns him out of possession ; and 
that he has tendered to Hollowell what was due him, and 
demanded a title. 

The defendant, HoHowell, in‘ his answer, admits that 
the plaintiff has paid, upon the $60 note just given, about 
$40, but avers that the payment was made in notes upon 
other persons who have since proved to be entirely in- 
solvent. He denies, positively, that he ever agreed to 
become the surety of the plaintiff to the. riff, for the 
fine imposed, or to take up the bond to 
he had previously given, and to execnte 4 
title, when. the plaintiff should pay to hi 
the fine, and the balance due on the 960 note. He 
the fact to be, as to that second contract as 
when t rt inflicted upon the plaintiff the fine of 
it also d him to pay the costs; all of the latter 
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the plaintiff did pay, but about $9. “The plaintiff, being 
unable to pay the fine and balance of the costs, did apply to 
him to be his surety to the sheriff for it, which he positively 
refused. The plaintiff then proposed to him, if he would 
surrender up the note which he held upon him, for $60, 
and pay the sheriff, the sum due him, then amounting to 
$60, he would surrender up to him his bond to make title 
to the lots, and thus make to him a bone fide sale of them ; 
That he agreed to the purchase of the lots, thus proposed 
by the plaintiff,.and gave to the sheriff his note for $60, 
covering the fine and costs due ; and that it was well un- 
derstood, at the time, by the plaintiff and the defendant, 
that this note to the sheriff, and the balance due upon the 
$60 ndéte, were to be in full satisfaction for the — 
the plaintiff had in the said lots. He ad the sale 
the defendant Hines, and the recovery in action of 
ejectment. ; 

The Court refused a motion to disselve the injunction 
and ordered it to be continued to the hearing. From this 
order the defendants appealed. 


Husted and Houze, for the plaintiff. 
Mordecai, for the defendants. 


Nasu, J. We take no notice of the answer of Hines, 
as the cause must, in this stage of it, turn entirely upon 
the equities of the plaintiff and the defendant Hollowell. 
Of a motion to dissolve an injunction, it isa rule, now 
in our Courts, that when, by the answer, 
ole equity is denied, and the statement 
credible, and exhibits no attempt to 
ria! charges of the bill, it must be allowed. 
v. Hylton & others, 1 Dev. Eq. 429. Sharpe v. 
King, 3 Ired. Eq. 402. Jn this case, we think the whole 
of the plaintiff’s equity is denied. The tiff has 
plaeéd his case, solely upon the ground, th last 
eontract with the defendant Hollowell, he was entitled, 
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upon paying the $20, the balance due upon the first $60 
note, and fine, and the costs imposed on him in Wayne 
Superior Court, to a conveyance of the land. This alle- 
gation is directly, and positively denied. by the answer. 
Hollowell admits, the proposition was made \e plain- 
tiff, but says that he distinctly refused to acc it, and 
the reasons he assigns, we think, are credible. The pro- 
position was, that he should become the surety of the 
plaintiff to the sheriff, for -the fine and costs. and he re- 
fused it, because, as he alleged, he had already been his 
surety, and that he never had, or could get, any money 
from him, and that when he did pay him, it was.in 
small notes upon others,-who were entirely insolvent. If | 
these things were facts, it would well explain, why he 
should refuse to be any farther bound for him. . Nor do 
we perceive any attempt to evade answering any material 
charge. , The defendant does not stop at denying the 
material charge of the plaintiff, but proceeds to state 
what the contract was ; that it was for the sale and pur- 
chase of the equity, which was then in the plaintiff, the 
legal title being in him, and that it was so distinctly under 
stood by the parties, at the time the contract was made. 

A motion was made, in the Court below, to dissolve 
the injunction, which was refused, and an order made 
that it should be continued to the hearing. From -this 
interlocutory order, the defendants appealed to this Court. 
We think, there was error in the order, onpi.thas the in- 
junction ought to have been dissolved. 

This opinion will be certified to. the | 
the plaintiff will-pay the costs of this 






Per Curtam. 
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SOHN JAMES & AL. ws. TANDY MATTHEWS & AL. ~ 


Where a settlement was made between the legatees and the executor, ia 
which settlement no interest was computed and the legatees received 
the principal, they cannot afterwards be allowed to rectify the settlement 
as to the interest, unless they shew that the interest was omitted in the 
settlement, either threagh mistake or accident, or fraud and — 
especially after the lapse ef several years. 

The cases of Bird v. Graham, 1 Ire, Eq. 198, aud Compton vo Green, Siler. 
_ Eq. 06, cited and approved. 


Petition in this Court to rehear an interlocutory order. 

James Matthews, by his last will, devised as follows: 
“ Also, I will at my death, that all my moveable property 
shall be sold and the money arising from such sale shall, 
after the payment of all my lawful debts, be divided be- 
tween Tandy Matthews, Betsy James, and John Mat- 
thews, but what share shall be coming to Betsy James, 
shall be paid to her children when of age.” There-is-a 
similar bequest of all the money due him. The plaintiffs 
are the children of Betsy James, and all of them, as they 
arrived of age, received, as they state in the bill, the 
of the money due them from Tandy Matthews, 
hg executor; and-that he refused to pay 
. The bill-is to recover the interest. 
alleges, that he has settled with, and 
ver to the plaintiffs their respective shares ; some 
em more.than twenty years ago, and during all the 
no dis- 
nor 
the 








them 





of 
long time, he’was making his different settle 
satisfaction was expressed, at his not payi 
was any claim for interest set up, and he re 
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lapse of time; and: the: settlements, as a» bar to an ac- 
‘The case was set. for hearing on the bill, and auswer, 
and an account was decreed, bythe presiding Judge, in 
the Court below, asto the interest. The ca then 
brought here, and a poltstam is filed to re- t inter- 
rerme decree. 


Kerr, ‘for the plaintifts eM ear 
Morehead, for the defendants. 


Nasu, J. Lapse of time is, in itself, no bar to the &. 
mand of an account, by next of kin, against an adminis- 
trator ; but it may raise a presumption that an account 
has been rendered, and satisfaction made, or the claim to 
satisfaction abandoned, ‘and the farthest this Court bas 
gone in raising such presumption, is the intervention of 
twenty years, betwéen the time when the settlement 
ought to have been made, and the filing of the bill. 
Bird v. Graham and others, | Ire. Eq. 198. In this case 
it is admitted, that a settlement has taken place, and the 
principal paid. Twenty years, however, have not, as far 
as we can see, passed since the time when the legacies 
were payable. The answer’ states, that the payments 


were made'to some, more than twenty. but which of 
been set forth by either party. - The bill to 

y be 
selves to the relief they seek, the plaintiffs must a. 
N reasons exist in this case, because the 


them he does not state, and it was to be peid as they 
set aside the settlement generally, 

that the interest was omitted in the settlement, either 
plai w they knew their rights, and all the facts, 






arrived at age, and those respective perio 
rectified, as to the matter of interest. 
through. e, or accident, or fraud an@ imposition. 
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and were perfectly aware of the omission to allow in- 
terest. Compton v. Green, 2 Dev. Eq. 96. They state, 
that.at the settlement, “ the defendant paid them a part 
of their respective legacies, alleging that, that was the 
fall of the principal money, for division, and 
for any interest whatever.” With this 
knowledge before them, and without any allegation of 
fraud, accident, or mistake, or any reason shown why he 
did. so settle, they cannot be permitted now, after 
receiving the principal as all that was due ‘to them, 
and after the length of time that has elapséd, to 
come into Court, and ask an account of the interest, 
which was but an incident, at best, to the principal de- 
mand, We consider them concluded by the settlements 
made. ; 
The interlocutory order was erroncously made, and 
must be reversed, and the bill dismissed with costs, - 


PerCraam Decree accordingly. 
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HUGH ROGERS te JOHN C. ROGERS & Ai 


Where A. ins partner in tmo distinct firma, neither’ im can 
for an amount alleged to be due. 

If A. be insolvent, the proper course is for the firm claiming to be the creditor 
firm, to charge him on its books for the amount believed te be due. , 

I( A. be insolvent, then the ecceunts of the creditor firm should be adjusted, 
and a bill may be brought by the remaining members of that firm against 
the debtor firm, to recover the amount due frem the latter after deducting 
what may be due to A. if any thing, upon the adjustment of the accounts 
of the creditor firm. 






other 


Cause removed from the Court of Equity of Wake 
County, at the Fall Term, 1847, by consent of parties. 
The bill is filed by Hugh Rogers, George W. Lowe, 
and John C. Rogers, against the same John C. Rogefs, 
and Walter L. Otey. It states that Hugh Rogers, George 
W. Lowe, and John C. Rogers, were co partners under 
the name of John C. Rogers and company; and that 
John C. Rogers and Walter L. Otey were co-partners in 
a house of entertainment in Raleigh, called the Eagle 
Hotel, under the name of Roger? and Otey: and that the 
firm of John C. Rogers and company sold to the firm ‘of 
Rogers atid Otey large quantities of wood for the use of 
the hotel, and, forthe accommiodation of Rogers and 
Otey, accepted their bills, and were compelled to pay 
them, and likewise lent money to that : and that 
upon all their transactions a. balance 
firm of Rogers and Otey, to that of John 
company, amodanting; as the plaintiffs beli 
of $2,000, though they cannot: ascertain it pre 
and because the plaintiffs cannot, by reason that John C. 
aioe ber of each firm, have an action at law, 
Aer the defendants, John C. Rogers and 
“may answer what amount ‘is due from 
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the said firm of Rogers and Otey, te your orators, and 
that they may be decreed to pay to your orators what 
may be justly due,” and for general relief. 

John C. Rogers did not answer the bill. . The other de- 
put in an answer, in which hé states seve- 


fenda 

ral nals defence, tending to shew, that John C. 
Roge usédthe’ effects of Rogers and’ Otey to a 
large amount for the use of himself and the other plain- 
tiffs, and that he and they were heavily in debt to this 

defendant. - After replication and commissions, the cause 
was'set for hearing, a8 betwéen Otey and the plaintiffs, 
and was transferred fo this Court. 













Miller and G. W. a for the plaintiffs. 
W.. H. Haywood, for the defendant. 


Rurrin, C. J. It is unnecessary to consider the various 
matters stated in Otey’s answer, that might affect. the 
merits of the controversy, as between him and the other 
parties, as it is impossible there can be any decree for. 
the plaintiffs on this bill. It seemsto have been drawn 
upon some vague sort of notion, that the firms are in the 
nature of corporations, and that one of them might have 
a decree aga nst the other, as firms. Still, it does not 
pray that payment of the debt to John C. Rogers and 
company shall be decreed out of the effects of Rogers 
and Otey: for it does not allege,that there are such 
effects, and, on the contrary, it looks behind the names 
of the firms to the persons, who compose them, and 
that John C. Rogers and Walter L. Otey, 
Rogers and Otey,” shall pay the debt to 
. Rogers, Hugh Rogers, and George W. 
pwe, who constitute “John C. Rogers and Co.” The bill 

therefore involves the absurdity ofa man’s having a per- 
sonal decree against himself for a sum of y ; and. 
. that, too, coupled with a decrée against sir per, 
in such a manner as to enable the supposed te 
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raise the whole debt out of this latter person, although, as 
between that person and his partner (who is also a partner 
in the other firm) it might appear, upon taking the ac- 
counts of their firm, that the latter holds the fund out of 
which the debt ought to be paid. Without, taking the 
accounts of the partnership of John C. Rogersyand Co., it 
cannot be told whether the partuers, Hugh rs and 
Lowe, have a right to more of the assets of that firm, or 
could cali even on John C. Rogers to make good this debt. 
And without taking the accounts of Rogers and Otey, it 
cannot be told which of those two persons, as between 
themselves, ought to pay the debt. Now, under this bill, 
none of those accounts are sought or can be taken, for it 
is a bill, which supposes the two firms to be yet subsist- 
ing and to be, as well as the individual partners, all sol- 
vent. Supposing that to be so, and that this debt is just, 
it is easy for the persons composing John C. Rogers and 
Co, to redress themselves. John C. Rogers himself might 
appropriate the assets of Rogers and Otey to the payment 
of John C. Rogers and Co. He may be charged with this 
debt on the books of John C. Rogers and Co, and that 
will enable him to a credit for that amount with Rogers 
and Otey. If Otey will not consent to it, there is the al- 
ternative, when partners disagree of dissolving and filing 
a bill to take the accounts, upon which the debts must all 
be first paid. If, however, John C. Rogers should refuse 
to become paymaster to John C. Rogers § Co., or be al- 
ready so far a debtor to that firm, that the other members, 
Hugh Rogers and Lowe, are unwilling to take him alone 
for the debt of Rogers and Otey, then their course is to stop 
their business, and upon the settlement of igh debt of 
Rogers & Otey will, as a part of the ass ye allotted 
to one of the partners in his share, and he can have relief 
on his own bill. But in the present state of things, the 
Court does not see, nor can the accounts be taken that 
will enablgithe Court to see, who is the proper. person to 
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pay and to,receive this money. It may be, that John C. 
Rogers is the hand, in the firm of Rogers and Otey. from 
which the money ought to go, and also that in the other 
firm, which ought to hold it. There can therefore, be no 
decree for the plaintiffs. Not one against Otey alone; 
be several liability on his part is alleged, nor 
any th exempt John C. Rogers, from paying, or con- 
tributing to payment of, the debt. And not one against 
Rogers by himself, or jointly with Oiey ; because it would 
be to pay to John C. Rogers himself, jointly with others, 
and for that reason would be repugnant, absurd, and void. 


Per Curiam. Bill dismissed with costs. 


WILLIAM SMITH vs. STEPHEN SMITH & AL. 


For any sum, which a surety for the price of Tand, purchased by ano- 
ther, has paid or is liableto pay on that account, he has an equity 
to be re-imbursed or exonerated by a sale of the land; and to that 
end, he @ right to file his bill to prevent a conveyance to the pur- 
chaser orn who has kept the title, as a security for the purchase 
money. 

The cases of Green vy. Crockett, 2 Dev. ¢ Bat. Eq. 390, and Polk v. Gallant, 
Id. 395, cited and approved. 


Cause removed by consent of parties fromthe Court of 
Equity of Rockingham County, at the Spring Term, 1847. 
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The defendants, Stephen Smith and David Smith, are 
the sons of the plaintiff, William Smith, and the former, 
Stephen, is the son-in-law of the defendant, Andrew 
Martin, the elder. In October 1842, Andrew Martin, the 
younger, who is a son of Andrew Martin, the elder, pro- 
posed to sell a tract of land in Stokes Count two 
defendants, Stephen and David, at thewprice 1,000 ; 
but they, not feeling themselves able to pay for it, de- 
clined the purchase, unless they could get assistance from 
the plaintiff, and Andrew Martin, the elder. On the 
23d of October, 1842, the plaintiff and his two sons, and 
Andrew Martin, jun. met, and it was cqpcluded between 
them, that the two young men should make the purchase 
for that sum, on a credit until the first. day of January 
following, and the two elder persons would become 
their sureties, and would also contribute to the payment 
of the debt. A bond was accordingly drawn, and execu- 
ted by the defendants, Stephen and David, and also by 
the plaintiff, and Andrew Martin, the elder; and the 
defendants, Stephen and David, took it to Andrew Mar- 
tin, the younger, with whom they made a parol contract 
for the land, and delivered him the bond; and upon the 
payment of it they were to receive a deed. On the 14th 
of February, 1843, a payment of $300 was made on the 
bond, the same being the proceeds of a tract of land, 
which the plaintiff then conveyed to one Drury Smith, at 
that price, which he delivered to his son, Stephen, with 
directions to apply the same to this debt, and which was 
entered on the bond as a payment by Stephen. On the 
Ist of May, 1843, Andrew Martin, the elder, paid on the 
said bond the sum of $350, and it was cre as & pay- 
ment by him. Afterwards, Andrew Martin, the youn- 
ger, instituted a suit at law on the bond against the plain- 
tiff alone, and obtained judgment for the balance due 
thereon and costs. 

The plaintiff then filed this bill against his two sons, 
and both of the Martins; and therein_states, that, when 
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the bond was executed, he agreed to pay upon it the sum 
of $250, as advancement to his sons, and no more, and 
that the defendant Andrew Martin, the elder, also agreed 
to pay on it the like sum of $250, as an advancement to 
his son-in-law, the said Stephen, and that the two young 
men wer pay the residue themselves. The plaintiff 
further s, that when he afterwards sold the land for 
$300, he was willing to give them the whole of that sum, 
and directed it to be applied to the bond, as a payment 
by him, in discharge of his part of the debt; but that 
the defendant, Stephen, bad it entered as a payment in 
exoneration of hjmself. The bill also. states, that the 
said Stephen had been in the employment of the defen- 
dant, the elder Martin, for several years, ia superintend- 
ing the manufacturing and selling of tobacco for him, and 
that, on that account, the latter was indebted to the 
former in the sum of $350, which was satisfied by the 
payment of that sum on the bond aforesaid; and that 
the same was, by collusion, entered as a payment by 
Martin, instead of being by the said Stephen, with the 
view of throwing the payment of the remaining $350, on 
the plaintiff. 

The bill further states, that the land had not been con- 
veyed, and that the two defendants, Stephen and David, 
had but little property, and would be unable to re- 
imburse to the plaintiff the same, if he should be com- 
pelled to pay the residue of the bond, unless by means of 
the land itself; and it charges, that, by collusion between 
all the defendants, the vendor had sued the plaintiff alone 
for the purpose of coercing the payment from him, and 
leaving the other parties the power of disposing of the 
land to other purposes. 

-The prayer of the bill is, that the land may be declared 
a security for the residue of the debt, and particularly to 
the plaintiff, for any further sum he may be compelled to 
pay in the premises, and that the defendants Stephen and 
David and Andrew, the clder, or some one or more of 
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them may be decreed to discharge the residue of the bond, 
and in default thereof, that the land may be sold for that 
purpose ; and that, in the mean while, an injunction might 
issue, restraining Andrew Martin the younger, from rais- 
ing the money on his judgment, and from conveying the 
land otherwise, than under the order of the The 
injunction was granted, as prayed for. The wer of 
Andrew Martin, the younger. admitted the contract of 
sale, as charged in the bill, and stated, that he had been 
unable to make a conveyance, because he purchased the 
land at a Clerk and Master’s sale, and had not been able 
to make payment.of the purchase money, by reason of 
being disappointed in receiving the price he was to get. 
It further stated, that this defendant had now received a 
conveyance, and with his answer filed a deed from — 
himself to Stephen Smith and David’ Smith in fee, to be 
delivered to them under the direction of the Court, when- 
ever the balance of his debt should be paid tohim. This 
defendant further states, that he was not present at the 
execution of the bond, and does not know whafagreement 
the other parties made, as to the proportions of the debt, 
which they were respectively to pay ; but that he birgtight 
suit against the plaintiff alone, because he was informed 
by the other parties, that the payment of $350 was made 
by Andrew Martin, the elder, with his own funds, and that 
of $300 was made by Stephen Smith, and that the 
balance of $350 was to be paid by the plaintiff for his 
son David. 

Stephen Smith and David Smith answered together. 
They state that after consultation between the plaintiff, 
Andrew Martin the elder, and themselves, it was. ulti- 
mately agreed bet ween them, that these defendants should 
make the purchase of the land, and give their bond for 
the purchase money, and that the two elder persons should 
execute it as sureties. They deny, however, that the 
agreement, as to the mode of payment, was, as it is stated 
in the bill, namely, that each of the four was to pay $250 ; 
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and they say, the agreement was, that they, the defen- 
dants Stephen and David, should pay the sum of $300 in 
part of the bond, that the defendant, the elder Martin, 
should pay $350 thereon, as an advancement to Stephen 
Smith, his son-in-law ; and that the remaining $360, 
should be paid by the plaintiff, asan advancement to the 
defendant David. They farther state, that their father 
had, before that time, given to them, by parol, a tract of 
land lying in Virginia, which they could sell, and which 
their father told them they might sell, to one Drury Smith» 
for $300, in order thereby to raise that part of the bond, 
which these defendants were to pay. The defendant, 
Stephen, states, “that Andrew Martin, the elder, had en- 
gaged him to conduct his business, in manufacturing to- 
bacco, carrying it and selling it: that no definite 
settlement had taken™place between them, and the said 
Andrew had advanced only about $150, in cash, and some 
manufactured tobacco: and that it was agreed between 
them, that the said Andrew, the elder, should pay towards 
the said bond, for the said Stephen, the sum of $350, 
which was to close their private accounts: that there 
Was fi@t due to the defendant, Stephen, that amount upon 
strict settlement, but as it was a family arrangement be- 
tween father-in-law and son-in-law, it was to be con- 
sidered as an advancement.” _ The answer further states, 
that the land, which their father had given them, was 
sold by them to Drury Smith, and conveyed by their 
father, and the price, viz: $300, was received from the 
purchaser by the defendant Stephen, with the assent of 
their father, and applied to the bond, on the jointaccount 
of both the defendants Stephen and David; and they in- 
sist the plaintiff cannot retract the gift of that sum, nor 
claim to be re-imbursed out of the land the further sum 
recovered from him, in-as much, as he agreed to pay that 
sum on the bond as an advancement for the defendant 
David, who was to have one half of land, and the plaintiff 
was well able to make such advancement. 
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The other defendant, Andrew Martin, the elder, put in 
a separate answer, in which he states the transaction 
much in the same manner asin the last answer. It states 
that during the consultation, about the purchase, “the 
two young men said they could not pay for the land, 
without considerable aid ; and ultimately it was agreed 
that this defendant and the plaintiff would help them, 
Stephen Smith had done considerable work for this de- 
fendant, in hauling and selling tobacco, for which he had 
received $150 in cash, and a load of manufactured to- 
bacco: no definite settlement however, had ever taken 
place. This defendant then stated, that if Stephen and 
David went into the trade, he would pay $350, towards 
the price; and the plaintiff said he was willing to help 
his sons by paying an equal su tds the price; and © 
he distinctly stated, that he had p sly given thema 
piece of land, and that, although he had-not made a deed 
for it, they might sell it for $300, and therewith pay the 
residue of the purchase money for the landjthey were to 
buy; so that one half of the land should g to each 
of the sons. The answer further states, that the price 
to be got for the land, previously given, was i 
be in part of the payment to be made by the pl ; 
but that he was to pay $350, in addition thereto, as an 
advancement to his son David, against that sum advanced 
by this defendant, for his son-in law Stephen Smith, so as 
to entitle each of them to an equa! share of the land, and 
the defendant avers, that, in good faith, he paid the sum 
of $350, according to his engagement, as an advancement 
to Stephen Smith, and he insists that the plaintiff is bound, 
in good faith to this defendant, and also to his sons, to 
advance a sum sufficient to discharge what may be due, 
on the bond. 

Upon the coming in of the answers, the injunction was 
dissolved with costs ; but it was made a part of the order, 
that the deed filed by Andrew Martin, the younger, and 
made to the defendants, Stephen and David, should be 
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retained in the Master’s office, until the further order of 
the Court. It further appears in the record, that the 
plaintiff paid upon executions the debt, interest and costs, 
in equity and at Jaw; and that he then dimissed his bill 
as to Andrew Martin, the younger, and continued it as 
an original bil] against the other defendants, and replied 
to their answers. 

The defendants took no testimony. On the part of the 
plaintiff, two witnesses were examined. One is Drury 
Smith, who, as stated in the pleadings, purchased the 
Jand in Virginia. He says, that in January or Feb- 
ruary 1843, Andrew Martin, senior, proposed to sell to 
him a tract of land, lying in Henry County, and belonging 
to William Smith, the plaintiff; and that he then informed 
the witness, that n and David Smith had agreed 
to take a tract of in Stokes County, in North Caro- 
lina, from his son Andrew, at $1,000, and that the plain- 
tiff had given his land in Henry to the boys, to sell for 
the best price they could get, to help to pay for it: that 
the witn hen said to him, that when Stephen Smith, 
who was then at the South. should come home, he might 
tellin to come over, and that he. the defendant, would 
give a fair price for the land: that in a short time, Ste- 
phen Smith came to the house of the witness, and they 
agreed for the land at $300, provided the plaintiff would 
enter into writing to close the contract; and that, on an 
appointed day, the plaintiff and his son Stephen went to 
the witness, and the contract was reduced to writing be- 
tween the plaintiff and the witness ; and the witness then 
paid to the plaintiff the price of $300, and he immediate- 
ly handed the whole sum to his son Stephen, and toldiim 
to go and pay it towards his land before he slept, to stop 
the interest. The witness further states, that at the time 
of the trade, Stephen Smith wished to borrow money 
frgm him, to make a further payment for the land pur- 
chased from Andrew Martin, junior, and that he said, 
“if he could get $300 from the deponent, that sum with 
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the price deponent was to pay for the land, and what 
Andrew Martin, senior, owed him, would enable him and 
David (who was in partnership in the purchase) to pay 
for it.” 

Another witness states, that he was present in February 
1843, when Drury Smith paid $300, for land, to the plain- 
tiff, who immediately handed the money to his son Ste- 
phen, and told him to go and see his mother, and, if she 
would make a right to the land, to go on and pay the 
money before he slept, to stop interest ; but, if his mother 
would not make the right, to return the money to him, to 
which Stephen replied, that he would. 


Iredell, for the plaintiff. » 
Morehead, for the defendants. = 





Rorrix, C. J. For any sum which the plaintiff might 
have paid, or might be liable to pay, as a surety for his 
sons on the bond for the purchase moneys land, he 


had an equity to be re-imbursed or exone a 
of the land; and to that end, he had a right to 
bill to prevent a conveyance to the purchasers 


vendor, who had kept the title, as « security for the pur- 
chase money. Green v. Crockett, 2 Dev. & Bat. Eq. 390, 
Polk v. Gallant, Id. 395. The title is still under the con- 
trol of the Cort: and, therefore. the enquiry is, how far 
the plaintiff is to be regarded as the surety of his sons, 
It is agreed on all hands, that the sons made the purchase, 
and that the fathers-in law executed the bond in the 
character of sureties to some extent. The plaintiff, how- 
ever, admits, that he undertook to pay $250, of the pur- 
chase money, as an advancement for his sons; and he 
says, that upon selling the piece of land for $300, from 
which he expected to raise the $250, he agreed to give 
the whole price as an advancement, to be applied as a 
payment from him on the bond. For that sum, the plain- 
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tiff seeks, and could have, no redress. Undoubtedly he 
could have no recourse on his sons for a sum thus volun- 
tarily assumed, and voluntarily advanced as a gift. We 
are not prepared to say, that, after agreeing with his 
sons and the father-in-law of one of them, to advance a 
certain proportion of the purchase money, and thereby 
inducing the sons to make the purchase, and the father- 
in-law to agree also to advance a sum, towards paying 
for it, the plaintiff could, before the payment, retract his 
undertaking, but would not be compellable to make it 
good. However, it is not necessary to consider that point, 
nor how far the plaintiff might be discharged from his 
obligation by a fraud on the agreement on the other side» 
in making, with the of the son Stephen, the pay- 
ment which his fa in-law was to make out of his own 
funds as an advancement to Stephen. For, as the plead- 
ings stand, and upon the proof, it must be found, in point 
of fact: we.think, that the $300, received for the land 
from was a payment made on the bond by 
ind that he did not undertake to make any 
yment on it, by way of advancement to either 
, or was bound therefor, except as a surety. 
Several considerations concur to produce that conclusion. 
In the first place, the bill admits no further responsibility 
to“have been assumed by the plaintiff; and it affirms, 
that the land, from the sale of which, thé money was 
raised, belonged to the plaintiff, and was sold by him, to 
enable him to meet his engagement on the bond. In both 
respects the burden of proving to the contrary is on the 
defendants; and they have entirely failed to give 

such proof. The burden is on them, because, as thee. 
chasers of the land, they are prima facie the principal 
debtors for the price. The furthest the law has gone, in 
presuming a gift from the father to the child, is, when the 
father paid, or secured the price, and took a conveyance 
im the name of the child. In that case it is inferred, that 
the advancement of the child was intended, and no trust 
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results to the father on account of the purchase money 
being his. 

But where no conveyance is executed, and the child 
makes the contract of purchase, and all the father does, 
is to join in the bond for the purchase money, there can 
be no presumption that the father was to pay the price, 
as a gift to the child; else, every responsibility, incurred 
by a parent, for and with a child, is to be held as making 
the former the principal, and the latter only the surety ; 
which is against the common experience of the course of 
business. So, in regard to the ownership of the land sold 
to Drury Smith, and of the money got for it, it must be 
deemed to have been, in fact and truth, in the plaintiff, 
as it was legally his, unless th evidence on the — 
other side to establish, that he reviously given the 
land to his sons, and that his concurrence in the sale to 
to D. Smith was merely formal, in order to pass the legal 
title. The answers state the last to be the truth; but 
they cannot divest the plaintiff of bis’ without 


proof aliunde ; and no such roof appears. 
trary, the defendant, Andrew Martin, senior, 
sented by the witness, Smith, as making the fi ; 


sition to sell to him the land in Henry, and as then stating, 
not that it had been given by the plaintiff to his sons, 
before they made their purchase, but that he “ ven 
it to them” (in consequence of their purch “to 
sell for the best price they could, to help to pay for it,” 
that is, for the land they bought. The same inference 

ults from the dealings of the defendant, Stephen, and 

father, with Drury Smith, as deposed by that witness. 
Throughout, the father acted, and was treated by the 
other two, as the real owner and vendor of the land, who 
was entitled to, and received the purchase money, and 
disposed of it. And it is clear from the declarations of 
the son in that negotiation, that no further contribution 
was intended by, or expected from the plaintiff, besides 
the sum obtained for that land; for he said, the defen- 
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dant Martin owed him enough to enable him, with the 
$300, paid by the witness, to pay for the land within 
$300, and he applied to the witness to lend him and his 
brother that sum, for that purpose. 

The payment of the 8300 on the bond, then, was not 
made with funds belonging legally or equitably to the 
sons, as far as appears, but with the money of the plain- 
tiff; and, therefore, he fully complied with the whole of 
the undertaking on his part, as far as any is established. 
Another consideration strongly corroborates this view of 
the subject. It is plain upon the answers themselves, 
that by the agreement between the parties, the advance- 
ment, which the plaintiff was to make, was to be com- 
pensated by one to an equal amount in favour of Stephen 
Smith, by his father in-law, and by means of those two 
advancements, and the sum of $300, to be puaid by the 
two sons, expected to be raised from the sale of the land, 
previously given to them by the plaintifl, the answers 
say, the debjiwas to be paid. Now, it has been already 

thatthe sum got for that land did not belong to 
> and, therefore, it must have been under- 
stood, that the payment, to be made by them, was to 
come from a different quarter. What the quarter was, 
cannot be doubted The debt of the defendant Martin to 
Stephen was known, not, perhaps, in its exact amount, 
to all parties. and was, unquestionably the source relied 
on for the payment, which was to be made by the sons 
with their own means, leaving the brothers afterwards 
to settle between themselves tor the difference in their 
advances. This must have been so, since no others 
source is suggested, and because the defendant, Stephen, 
expressly deciared as much to Drury Sinith. But those 
defendants say, that the sum of $350, which Martin paid 
on the bond in May 1843, was his, Martin’s, money, and 
was paid by him as an advancement to his son-in-law, 
and that no part of it belonged to the son-in-law, although 
it extinguished the debt from his father-in-law to him, or, 
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in the language of the answer, “closed their private 
accounts ” The Court cannot be so blind, as not to see, 
that the transaction, in that respect, was not a fair one, 
and that the account given of it in the answers is imper- 
fect, uncandid, and unsatisfactory; intended to give a 
false coloring to the payment. We are obliged to per- 
ceive, that the payment in the name of the father-in-law 
was illusory, and that, in reality, it was with the funds 
belonging, perhaps, wholly, and at all events, nearly so, 
to the son-in-law. Taking, then, that payment to be 
made by the defendant, Stephen, and not by Martin, it 
follows necessarily, that the payment, which Martin 
agreed to make as an advancement, is yet to be made; 
and if made, there would be nothing left to be paid by 
the plaintiff, even had an agreement been established 
against him to pay more than the proceeds of the land in 
Henry. 

Upon the whole, therefore, the Court holds, that the 
plaintiff was entitled to be relieved from any farther pay- 
ment on this debt, by compelling the defendants, or, 
of them to discharge the balance due on it. Fro 
has been said, it will have been perceived, that in our 
judgment, the defendant, Andrew Martin, the elder, ought 
in justice to pay it ; and we should be obliged to examine 
his liability for it, in this Court, if the other two defen- 
dants had insisted on it. But, as they have chosen to 
consider the payment of the $350, as a payment by him, 
in satisfaction of the advancement promised by him, and 
to discharge him from all further liability, and thereby to 
take*that much of the debt on themselves, we suppose it 
must be so, and that the law cannot force those persons, 
against their will, to look to him for this money. With 
that question, the plaintiff has no concern at present ; nor 
will he have any, unless he should be unable to get back 
the money, he has paid, out of the land, or from his sons, 
the principal debtors. If that should so turn out, the 
plaintiff would, at all events, have a claim for contribu- 
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tion on Martin, as his co-surety ; and, perhaps, for a full 
indemnity upon the ground, above mentioned, of his 
agreement with the plaintiff to make an advancement to 
his son in-law, equal to that made by the plaintiff for his 
sons. Reserving those points, however, it is only neces- 
sary at present to declare, that the defendants, Stephen 
and David, are bound to repay to the plaintiff, the debt, 
interest, and costs at law and in equity, which he paid on 
the dissolution of the injunction in this cause, and. in case 
they should fail to do, in a reasonable time, that the 
plaintiff will be entitled to have the same raised by the 
sale of the land, purchased from Andrew Martin the 
younger. There must bea reference to enquire what 
sum is due to the plaintiff on those accounts; and in the 
mean while, the defendants must pay the plaintiff his 
costs incurred in this cause, up to this time. 


Pax Cumtam. Decree accordingly. 


* 


&. 
Sr 

















DECEMBER TERM, 1847. 47 


EDWARD WILLIAMS & WIFE AND OTHERS vs. BENJAMIN 
AVENT. 


A. by deed conveyed to his grand-children a number of articles of 
small valuz, such as “old iron, an old horse, two or three hogs, linen 
wheel,” 4c. and others, specifically enumerating and describing them, and 
then the deed says, ‘‘ and all and every article of property which I own, 
whether enumerated or mentioned, is herein conveyed. Held, that none 
of the slaves, which A. owned, passed by this cenveyance. 

Where a deed of gift is fraudulent against crediters, and the property con- 
veyed by it is sold under executions at the instance of the creditors, the 
surplus in the hands of the officer, remaining after satisfying the executions, 
belongs to the donees. 

The cases of Taylor v. Williams, 1 Ired. 249, and Jones v. Thomee, 4 Ired. 


12, cited and approved. 


ae 
Cause removed from the Court of Equity of Halifax 
County, at the Spring Term, 1847, by consent of 
The bill sets forth, that Benjamin Kimball, in the year 
1837, with a view to advancing in life certain of his 
grand-children, who were the children of his daughter, 
the wife of William Sturdevant, one of the plaintiffs, 
conveyed to the said William, by deed, various articles 
of personal property in trust for his said children, and 
who are the above named plaintiffs. In said deed is the 
following clause, “all and every article of property 
which I own, whether enumerated or mentioned, is herein 
conveyed.” The bill alleges, that the donor, Benjamin 
Kimball, at that time owned a negro slave named Henry, 
who was then runaway. Soon thereafter, B. Kimball 
removed to the West, and Henry came in, and the plain- 
tiff, William Sturdevant, took him into his possession and 
held him as guardian for his children. 
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Benjamin Kimball removed to the State of Tennessee 
and there died; and in the year 1842, t efendant. 
William Avent, was duly appointed his inistrator. 
The bill then charges, that, in 1839, an execution was 
issued from the County Court of Halifax against Benja- 
min Kimball, and was levied on the negro Henry, and, 
at the sale, the plaintiff, William Sturdevant, purchased 
him, for and on account of his children, for a sum, which 
after discharging the execution, left a balance of 
$482 35, which he claimed to hold for his children, but 
the sheriff insisted he should either pay it, or give his 
note for it. The latter was done, with the understanding 
that the sheriff was not to collect it, unless compelled. 
Upon the appointment of Avent, as administrator of Ben. 
jamin Kimball, the sheriff was .induced by him to put 
the note in suit for his own use, and, a judgment being 
obtained, the money was paid to the defendant by Wil- 
Jiam Sturdivant. 

The bill charges, that the conveyance from Benjamin 
Kimball f6 the complainants was good and valid, except 
as to the creditors of the said Benjamin, that they were 
entitled to the surplus of the money for which the slave 
Henry was sold, after satisfying the execution, and that 
the defendant holds it as their trustee, and prays he may 
be decreed to account for and pay it over to their guardian. 
All the parties interested are before the Court. 

The defendant; Avent, admits@he execution of the con- 
veyance, under which the plaintiffs claim the slave 
Henry, but denies that, at that time, his intestate had more 
than a life estate in him, or that Henry was included in 
the conveyance, or was intended to be. He alleges that 
Benjamin Kimball, in the month of February, 1824, be- 
ing about to enter into the marriage state a second time, 
with the knowledge and consent of his intended wife, 
conveyed a large portion of his estate to his children re- 
serving to himself a life estate therein. That among 
other conveyances was one to his son William D. Kimball 
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of thi roHenry: That he retained posegsion of th of the 
prope nveyed, and, of Heriry, who, being unwil 

ling to with the intestate Benjamin, ranaway 
from hifp, a Short time before his*removalfiand came in, 
in a shoft time-thereafter, and went into thé\possession 
of the plaintiff, William Sturdivant. He‘admits the exe- 
cution. as stated ifthe bill, and the sale 6f Henry under 
it by the sheriff, and the purchase by the Plaintiff William 
Sturdivant, the giving of the note, as stated, by him to 
the sheriff, but deni@s, that to his knowledge, there was 
any such agreement as alleged between them. He ad- 
mits he has, by due process of law, recovered from the 
said William Sturdivant the amount of said note and re- 
ceived the money. The defendant further alleges, that, 
after he was appointed to administer the estate of the 
said Benjamin, he brought’ an action against William 
Sturdivant and recovered the hires of the*slave Henry 
from him, for the time he was in- his possession up to the 
death of his intestate. He also alleges, that his intestate 
owned and had iff his possession several negroes, whom 
he took with him to the west, and that the plaintiffs, un- 
der their construction of the conveyance, were as well 
entitled to all of the latter as to the slave Henry. ~ 

Replication was taff€n to the #§wer, Ss filed, 
and the case was set for hearing. 

Among the exhibits filed by the pag = in he case, is 
the conveyanee from oo Kimbull to the plaintiff, 
William Sturdivant, in trust for his children, dated the 
8th of May, 1837, under which the bill claims the decree 
of the Court; and also a conveyance from Benjamin 
Kimball to his son William D. Kinkhall, of a negro 
man by the name of Henry, together with a consitlerable 
amount in land and other negroes, dated the 9th of Feb- 
ruary, 1824. Both these deeds a 
ances. By the latter, one Benjamin Kimball reserves to 
himself a life estate in all the property conveyed. 


7e \ . 
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Bragg, foy the plaintiffs. ¥ 

Badger ayd B. F. oeive, for the defendant. 

Nasu, J. dn testinfony sufficiently pro at the 
negro Hengf claimed by the plaintiffs to have betn con- 
veyed to them it the deed of ’37, is the same Henry men- 
tioned in that of’24. Benjamin Kim&ll died in 1840, 
and this bil wasfiled in 1845. 

The prifiple, upon which the plaintiffs’ claim rests, is, 
that by the deed of 1837, the slave H@nry was conveyed 
to them. by the clause, “and all and every article of pro- 
perty, which | own, whether enumerated or mentioned, 
is herein conveyed :” That this deed, being \oluntary, 
was void as to the creditors of Benjamin Kimball, but 
valid as to him, and those representing him: That there- 
fore the surplus in the sheriff’s hands, and now in that of 
the defendant Avent, was their property, and received by 
him, as their trustee, and he is bound to account for it to 
them. The money would belong to them if, under the 
conveyance of 1837, the.plaintifls acquMed any interest 
in Henry, which was subsisting at the time the defendant 
Avent received the *mongy. Taylor v. Williums 1 Ired. 
249. Jones v. Thomas, 4 Jred. 12. We are not prepared 
to say thge, by that de he slave@Menry Was conveyed 
to the plaintiff’, opAvas intended to be. He is not named 
in the —~ & ile'a variety of the most minute and 
trifling articles ag’ enumerated, . (among other things) 
“a parcel of ald iron in the shop, an old horse, fine wheel 
bexes, two large white hogs, a barrow, and a sow of my 
shark, a spotted sow of my mark uses about where Wil- 
liam bo ctiat family lives, the two white hogs uses in the 
old fieldjn the bend of the creek above the mill, and are 
shy,” &c. Of the same character are the other articles 
enumerated. Itts very difficult to conceive, why the only 
property of any value, intended to be conveyed, should be 
omitted, when the donor is so very careful in designating 
the ather property, as te 7 us, that two of the hogs were 
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shy, anid where they ranged. In addition to this, William 
Sturdi witness for the plaintiff, tells us, that the 
conveys made twelve or eighteen months before 
Benjamin Kimball left the State, and that. some time af- 
ter its execution, he asked him wh} he had-«not named 
Henry in that deed : he answered, because he had befere 
given him to him, William Sturdivant, for his children. 
This is strong evidence, that although the words used in 
the deed might be sufficient to embrace Henry, yet that 
such was not the intention of the donor. There is no 
evidence of any gift to the plaintiffs prior to the deed of 
1837, nor do they, in their bill; allege there was. 

If, however, it be conceded that under the deed of 1837, 
an interest ig the slave Henry was conveyed to the plain- | 
tiffs, it becomes important to enquire its nature. and 
extent. 

Benjamin Kimball was the original owner of the slave, 
and a wealthy man. Being about to enter into a second 
marriage, and desirous to advance his children, with the 
knowledge «nd consent of the lady, whom he was about 
to marry, he divided among them a large portion of his 
estate both real and personal. To his son William D. 
Kimball he gave, by deed bearing date in February 1824, 
the portion of his property intended for him, ‘including 
this slave Henry, but reserved to himself a life estate in 
him as well as all the rest of the property so conveyed, 
There can be no question that ander-the Act of 1828, 
Ch. 1211, Rev. St. Ch. 37, Sec. 22, the limitation to the 
son, after a life estate to the father, is good. It is enacted 
“that every limitation by deed or writing, of a slave, 
which limitation if contained in a last will and testament, 
would be good and effectual as an executory devise or 
bequest, shall be, and is hereby declared to be, a good 
and effectual limitation in remainder of such slave, and 
any limitation made or reserved to the grantor, vendor, 
or donor, in any such deed or writing, shall be good and 
effectual in law,” &c. If the gift we are considering had 
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been contained in a last will and testament, it would have 
been good, as an executory devise, and it i ch gifts 
contained in a deed, the Act provides for. - islative 
Acts, by the common law, refer back to the first day of 
the session, without Any reference to the actual time when 
passed, unless otherwise directed. In this State, by 
statute, all Acts go into effect thirty days after the rise 
of the session at which they are passed, unless expressly 
otherwise directed. 1799, Ch. 527, Rev. St. Ch. 52, Sec. 
36. The Session of the Legislature was closed on the 
28th Dec. 1823, and the Act went into operation the 28th 
Jan. 1824 ; and the deed from Benjamin Kimball to Wil- 
liam D. Kimball, was executed the 9th day of Feb. 1824, 
after the Act of ’23 had gone into operationgand that Act 
gives full operation to the deed and sustains the interest, 
both of the donor and donee. The life estate reserved to 
the donor was, then, a good reservation, and when he 
made the deed of ’37, under which the plaintiffs claim, if 
Henry was included, he conveyed to them, and could 
convey, no larger estate than he possessed, which was 
for his life. It is in evidence, that Benjamin Kimball re- 
tained the possession of Henry until a short time before 
his removal, when, to avoid going with him, he ran away, 
but returned, and went into the possession of William 
Sturdivant, one of the plaintiffs, by agreement between 
him and Benjamin Kimball, and in whose possession he 
remained until Oct. 1839, when he was taken by the 
sheriff of Halifax and sold to satisfy an execution in his 
hands against Benjamin Kimball. William Sturdivant 
became the purchaser, at a price which paid off the execu- 
tion and left a surplus of $482 35, for the payment of 
which, he gave his note to the sheriff. The money due 
upon this note was subsequently, to-wit between May 
and August 1844, received by the defendant, on an execu- 
tion which issued for his benefit or that of the estate of 
Benjamin Kimball. The money did not belong to the 
plaintiffs, either in Law or in Equity, as they are volun- 
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teers under a deed subsequent to that to William D. 
Kimbally may recover the money from the defen- 
dant. ‘i plaintiff, Benjamin Kimball could, legally, 
convey nothing but an interest for his life, an interest 
which ceased with his life, and at the time the defendant 
received the money, he had been dead nearly four years, 


The plaintiffs are not entitled to the relief they seek, 
and the bill must be dismissed with costs. 


Per Curiam. Decreed accordingly 


THOMAS FAUCETT vs, ELLISON G. MANGUM. 


When a case is referred to a Clerk and Master, he must state in writing, in 
his report to the Court, all the testimony heard by him and upon which his 
report is founded. 


Cause removed from the Court of Equity of Orange 
County, at.the Spring Term, 1847, by consent of parties. 

The plaintiff in his bill, as administrator of Thomas D. 
Crane, prays an account against the defendant, as an 
agent. The defendant admits the agency. Replicatién 
was taken to the answer,and upon the hearing, the 
Court decreed an account, and an order was made re- 
ferring the case to the Clerk and Master to take an ac- 
count. A report was made, and exceptions filed by both 
parties, and the cause transferred to this Court. 
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Norwood, for the plaintiff 
J. H. Bryan, for the defendant. * 





Nasu, J. The plaintiff’s fourth exception must be 
allowed, and as it disposes of the report, it is unnecessary 
to give to the others a separate and distinct consideration. 
The exception is, that the Master has failed to state the 
evidence, upon which his report is founded. Each party 
has a right to appeal to the Court, from the judgment of 
the Master, upon any matter decided against him. . To 
enable the Court to act, they must be put in possession 
of the evidence: it is therefore necessary that the Master 
should put in writing all the testimony heard by him, 
and make it a part of his report, But the report in this 
case, is, in other respects, so defective upon its face, that 
the Court could not found upon it any decree. It does 
not show the amount of the vouchers put into the hands 
of the defendant, by the testator Crane, what was col- 
lected by him, nor the disposition made by him of that 
which was collected. Nor does the report show what 
sum in money, or what amount in bonds, or otherwise, 
is still in the hands of the Master. 

The fourth exception of the plaintiff is sustained, and 
the report set aside. 


Pex Curtam. Ordered accordingly. 


-_——— —————— 























DECEMBER TERM, 1847. 55 


WILLIAM 5. ASHE vs. EDWARD J. HALE & AL. 


To support a bill of injunction by the puréhaser of land against the vendor 
to restrain the collection of the purchase money, upon the ground that 
there were prior liens upon the land (as, for instance, for taxes due,) the 
plaintiff must set forth in his bill, as nearly as he can, the amount of stch 
liens ; and where he alleges he gave more for the land than he otherwise 
would have done, iu consequence of misrepresentations made by the ven- 
dor or his agent at the time of the sale, he must set forth what he believes 
to be the amount of the injury he has sustained by reason of such misrep- 
resentations. 

Where a purchaser is entitled to compensation merely, he cannot enjoin tHe 
vendor from colleeting the purchase money, or at most he can only enjoin 
him for the sum which he alleges distiuctly in his bill to be due to him for 
such compensation. 

It is the usual course in injunction cases, that all the parties defendant shall 
answer, before a motion can be made to dissolve; but that rule may be 
dispensed with uuder peculiar circumstances, as where the party not an- 
sweriug is not charged ia the bill with any particular knowledge of the 
facts alleged, and the parties, who have answered, were so charged. 

Where land was devised to a trustee, in trust “ for the sole and separete use 
of A B. until such time as the then existing debts of her husband should 
have been by him discharged and satisfied, aud in that event to be conveyed 
to him ;” Held that, when the husband died without having discharged 
such debts, the equitable fee simple rested either in the said A. B. or in her 
for life and after her death in the heirs at law of the testator; and that, 
in either case, the purchaser of the land, sold under a decree of a Court of 
Equity, to which the said A. B. and the said heirs were parties, acquired a 
good title in fee. 

The case of the Bank of the State v. Forney, 2 Ire. Eq. 181, cited and ap- 
proved. 


Appeal from an interlocutory order of the Court of 
Equity of New Hanover County, at the Spring Term, 
1847, refusing a motion to- dissolve an injunction there- 
tofore granted and continuing it to the hearing, his Honor 
Judge Barrie presiding. 

John Mosely Walker made his will on the 24th of Oc- 
teber, 1824, and shortly afterwardsdied. By it he devised 
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and bequeathed his land called Mosely Hall, in New Han- 
over County, and all his other property, real at rsonal, 
to Samuel Ashe and Charles P. Mallett and heirs, 
in trust, “that my said trustees will hold the said property 
to the sole and separate use of Mrs. Caroline M. Walker, 
wife of Carleton Walker, until such time, as the now ex- 
isting debts of the said Carleton, shall have been by him 
discharged and satisfied ; and then in trust and fer the 
usé and benefit of said Carleton, to whom my said trus- 
tees may convey it; and further, my said trustees may 
permit Mrs. Caroline M. Walker, to receive and have to 
her sole and separate use, the rents and profits of the 
Jands, the dividends on my bank stock and the hire of my 
negroes, until such time as the trust estate, as to her, 
shall be terminated, and her receipt for them shall be a 
full and sufficient discharge 

The testator appointed the trustees his executors ; but 
Mr. Mallett did not prove the will nor accept the trust, 
and Mr. Ashe alone acted. 

The testator was the only child of Carleton Walker by 
his first marriage. At the time of the testator’s death he 
left, surviving him, his father and Caroline M. Walker, 
then the wife of the said Carleton, and eight half brothers 
and sisters, the issue of his father’s said last wife. 

At the making of the will. and at the death of the tes- 
tator, the father, Carleton Walker, was very largely in- 
debted and entirely without property, and he so continued 
up to his death, which happened in 1840, and without his 
having paid any of those debts, or leaving an estate, un- 
less it be the interest derived from his son under the pro- 
visions of his will. Samuel Ashe, the trustee, died with- 
out devising these lands, and left several children, his 
heirs at law ; of whom the present plaintiff is one. 

In January 1843, Caroline M. Walker and her eight 
children, filed their bill in the Court of Equity for Cum- 
berland County, against Mallett and the present plaintiff 
andthe other heirs of the-deceased trustee Ashe, setting’ 
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forth the foregoing facts, and stating that they were ad- 
vised th ie Mosely Hall land and other real estate left 
by the testator belonged equitably to Mrs. Walker during 
her life, and at her death to her said children, and that 
the interest of those parties would’be promoted by a sale 
of Mosely Hall, and dividing the proceeds equally among 
the children, after allowing thereout to Mrs. Walker a 
certain proportion, which she was willing to accept for 
her interest in the land. The present plaintiff putéin an 
answer to that bill, in which he admitted all the facts 
stated-in it to be true; and such proceedings were had 
in the cause, that by consent of all the parties thereto, it 
was decreed, that Mosely Hall should be sold in fee 
simple, as prayed for, and Mr. Smith, the Clerk and 
Master of the Court, was appointed the commissioner to 
make the sale at public auction. Mosely Hall contained 
about 3,000 acres, and was offered in parcels, and the 
present plaintiff was reported as the purchaser of four of 
of them, known by the numbers 1, 2, 4:and 5, on the map 
of the whole tract. The plaintiff, according to the terms 
of the sale, paid down one eighth part of the purchase 
money, and for the residue gave his notes payable to the 
Clerk and Master at the different periods. He also paid 
two of those notes; but failed to discharge two which 
which fell due in January 1846, and the Clerk and Mas. 
ter, under the order of the Court for the collection of the 
money, brought suits on them and obtained judgments, 
the one for $603 40, and the other for $999 33, and: 
therefor issued executions. There remained four other 
notes of the same amounts; two of them falling due the 
ist of January, 1847, and the other two on the Ist of 
January, 1348. 

After the above mentioned two judgments were ob« 
tained, the plaintiff, on the 12th of November, 1846, filed 
the present bill in the Court of Equity for New Hanover 
against the Clerk and Master, Mr. Smith, and against 
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Mrs. Walker and ber eight children, and the husbands of 
such of the children as are females. After setting forth 
the will of the testator, John Mosely Walker, and the 
suit brought by Mrs. Walker and others for a sale of 
Mosely Hall for partition, and the decree therein, and the 
sale under it, and the plaintiff’s purchase, as already sta- 
ted, the bill charges, that at the sale, Smith represented 
that one of the’parcels, purchased by the plaintiff (which 
was bid off for him by a friend) had a valuable mill-site 
on it, for the purpose of enhancing the price, and that the 
plaintiff was induced thereby to give more for that par- 
cel than he would otherwise have dene. The bill further 
charges, that one McIntyre owns the land adjoining that 
parcel, and has, since the sale, erected a mill on the 
stream below the point, at which it was represented by 
said Smith there was a suitable seat for a mill on said 
parcel so purchased by the plaintiff, whereby the alleged 
mil] seat is entirely over-flowed and rendered ‘of no value 
to the land, and making it sickly. And the bill further 
charges, that, from information since obtained, the plain- 
tiff believes that McIntyre had the legal right, either by 
deed, grant, or prescription, to erect his mill. 

The bill further charges, that, at the time of the sale, 
“the State and Connty taxes had been allowed to remain 
unpaid and to accumulate as a lien upon the land ;” and 
the plaintiff insists that it is unjust, that he should be 
made to lose the amount of those taxes. 

The bill then states, that the plaintiff is advised by 
counsel, that the lagd is liable in equity for the debts of 
Carleton Walker, deceased, as the cestui que trust of the 
same; and, mortover, that the plaintiff, being one of the 
heirs and executors of the trustee, Samuel Ashe, could 
not make a valid purchase of any part of the land, 
but that it is still subject to the creditors of Carleton 
Walker. 4 

The prayer is, “that the said Smith may be enjoined 
from proceeding to collect the money on the two execu- 
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tions, and from bringing suits on the other notes, as they 
should fall@ue; and that the said Smith and the other 
defendants may be compelled by a decree to come to a 
full settlement with your orator in the premises.” 

A copy of the bill and subpa@na were served on Smith, 
Mrs. Walker and each of her children, except on Mrs. 
Mary Byrne, one of her daughters, and a widow. ' 

The defendant, Mr. Smith, answered separately; and 
he states, that he has no recollection of haying made any 
representation at the sale, with regard to a mill-seat on 
the land, and that he believes he did not. He states, in- 
deed, that he knows nothing of the land except upon the 
information of one Johnson, a surveyor, who had been 
employed to survey and lay out the land into parcels, of - 
which fact the plaintiff was fully cognizant: And that 
Johnson was present at the sale, and gave such informa- 
tion as was asked of him by bidders: and those were the 
only representations made ; and the defendant heard no 
representation of the kind from him. He further states, 
that the lot or parcel, on which the plaintiff alleges there 
was a mill-site, as represented, was not bid off by the 
plaintiff, but by Edward J. Hale, who was the husband 
of one of the testator’s sisters, and one of the owners of 
the land, and who afterwards assigned his bid to the 
plaintiff. The defendant says, that he merely acted offi- 
cially, and sold the land as it was, without making any 
representation; and that the plaintiff was fully aware of 
those circumstances, and knew the title, and the situation 
of the land. He further states, that he does not know of 
any taxes being due on the land ; and insists that, as the 
plaintiff, as an heir of his father, was one of the trustees 
of the estate through whose hands the issues went, he 
must have known, at the time, how the fact was. 

E. J. Hale and wife, put in a separate answer, in 
which they state, that the plaintiff advised the filing of 
the bill for the sale of the land, and concurred in the 
opinion, that it belonged to Mrs. Walker for life, and af- 
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terwards to her children in fee ; and that the decree was 
entered upon his express consent, and that of the surviv- 
ing trustee, Mallett, and of all parties in interest. At the 
sale, the plaintiff, who was a lawyer by profession, men- 
tioned, that he had been informed, some persons doubted 
the title, but he assured the bystanders, that in his opinion, 
the title was undoubted, and that he and his father’s heirs 
would make any assurances desired by purchasers. 

The defendant, E. J. Hale, answers, that he was pre- 
sent at the sale, and he heard no such representations 
about a mill seat as are charged by the plaintiff, and he 
believes, none whatever were made by any person. He 
states, that on the map, which was exhibited, and by 
which the sales were made, there was marked on lots 
Nos. 4 and 5, the words “Old Mill ;” and he expects that 
may have led the plaintiff into the error of supposing that 
Mr. Smith had made some representation about a mill- 
seat, with a view to enhance the price. He further says, 
that in fact, he, this defendant, purchased those two lots 
on the joint account of the plaintiff and himself, and after- 
wards gave up the whole purchase to the plaintiff; and 
he avers, that he was not induced to give one cent more 
for them by any remark from any one about a mill-site, 
and that he thinks the land amply worth the price with- 
out any mill-site; and that the plaintiff was born, and, 
until manhood, lived, within a mile or two of the land, 
and was well acquainted with it. This defendant further 
answers, that, after the sale, and before he relinquished 
his bid to the plaintiff, McIntyre served a notice on him, 
that he intended to apply to the County Court for leave to 
build a mill, and that he communicated the same to the 
plaintiff, and that he, the plaintiff, had full knowledge of 
MclIntyre’s application, before the sale was confirmed or 
reported, and expressed his intention to oppose it. 

All the other defendants, upon whom process was 
served, put in an answer, in which they state, that they 
have no personal knowledge of the facts, but that they 
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are informed and believe, that the several matters stated 
in the answers of Smith and Hale are true. 

Upon these answers, the defendants moved to dissolve 
the injunction, which had beer granted in vacation, on 
the bill; but the Court refused the motion, and the de- 
fendants by leave of the Court appealed. 


Strange, for the plaintiff. 
W. Winslow, for the defendants, 


Rorrin, C. J. The Court is of opinion, that the decretal 
order is erroneous and must be reversed. Upon the read- 
ing of the bill, by itself, it is difficult to conjecture on 
what ground an injunction could have been granted. — 
The bill places the plaintiff’s right to relief on three 
grounds: namely, that there were taxes in arrear, at the 
time he purchased, which form a lien on the land, that 
the defendants ought to discharge: that on one of the 
four lots, which he purchased, the Clerk and Master re- 
presented at the sale, that “there was a valuable mill- 
site,” and that, in consequence thereof, the plaintiff was 
induced to give more for that parcel, than, otherwise, he 
would: And that the plaintiff had not a good title, be- 
cause he had been advised, that, under the will of his son, 
the estate was liable, in the hands of the plaintiff, for 
Carleton Walker’s debts. These are the allegations of 
the bill, and the prayer is for an injunction against the 
judgments and unpaid notes, (amounting together to 
about $4,500, and being nearly three fourths of the pur- 
chase money) and that the defendants “ may come to a 
full settlement” with the plaintiff. 

The first two grounds, if they had been properly stated, 
are such as only entitle the plaintiff to compensation, and 
not to rescind the contract. But to entitle the plaintiff 
to an injunction, so as to give him the compensation by 
way of deduction from the purchase money, he must state 
in the bill, the amount of his loss, and some probable 
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estimate of the deduction that will be a reasonable com- 
pensation. He says there were taxes due on the land ; 
but, because twenty or fifty dollars were in arrear, the 
defendants are not to be kept out of their whole purchase 
money. Indeed, unless the billstates the sum due for taxes 
or gives some excuse for not doing so, it cannot be as- 
sumed, that more than a nominal sum was behind. So, 
with respect to the mill-seat, the statements are equally 
vague. There is no pretence that the mill was the princi- 
pal object of the plaintiff’s purchase of that lot, even, on 
which he says he thought it was. Nor is it alleged, that 
the other lots are so complicated with that, as to have 
their value affected. It was merely an incidental ad- 
vantage, appurtenant to a particular lot, which, in his 
opinion, enhanced its value; and, therefore, according to 
the common learning, he could not be compelled to com- 
plete the purchase without a deduction for the difference 
in value. It is clear, then, that the plaintiff cannot ask 
to have the contracts for the other lots touched, nor, in- 
deed. that for the particular lot, except to have a rea- 
sonable deduction from the purchase money for it, by way 
of compensation. Yet he has sought and obtained an 
injunction as to the residue of the purchase money, and 
that without setting any value upon a seat for a mill 
there, or giving any estimate whatever of the diminution 
in value from the loss of it—saying, merely, that the 
Master represented, that there was a “ valuable” mill- 
site, and that he was induced to give “ more” for that 
parce] than he would have done without it. If the party 
will not venture to state, on his oath, the extent of his 
loss, the Court cannot presume it to be to that extent, 
which makes it proper to restrain the vendor from calling 
for any part of his debt. If it were otherwise, debtors 
would be encouraged, instead of seeking compensation 
for the real injury, to make these loose statements in order 
to prolong the injunction, until the damage could be as- 
certained by enquiring after the hearing ; and the delays 
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from injunctions would become yet more reproachfal than 
they are at present. But, if these observations be, as 
they are believed to be, generally correct, they apply with 
peculiar force to the present case ; in which the plaintiff 
does not ask, for these reasons and that of the defect of 
title super-added, to have his purchases rescinded, but 
seeks merely an injunction and “a settlement.” The 
plaintiff is in the enjoyment of the estates under his pur- 
chase and the order of confirmation, and without offering 
to give up the contracts or the possession, or saying what 
kind of a settlement he desires, he prays an injunction 
for about three fourths of the purchase money, for an in- 
definite period, upon the two grounds, that a trivial sum 
was due for taxes at the sale, and that he bid for one of 
the lots a trivial amount “more” than he would have done, 
because of something that was said about a seat fora mill 
on it. Besides, the plaintiff does not allege, that there was 
not the mill seat, according to the representation which 
he charges. But he says, it has been lost by the building 
of another mill below it, by another person, who, as the 
plaintiff believes, had the legal right, “either by deed, 
grant, or prescription.” Now, if a mill be built by 
any person, so as to injure another’s property, he must 
make just compensation ; and, therefore, in that point of 
view, a plain legal remedy is open te the plaintiff. Then, 
as to the statement, that the plaintiff is informed and be- 
lieves, that the other mill was erected by one who had 
right in one of the ways mentioned, by deed, grant, or 
prescription, it is to be observed, as has been done, as to 
the other parts of the bill, that it is entirely too vague 
and conjectural to found a decree on. A title ought to be 
stated in the pleadings. Otherwise, the defendants can- 
not answer to the plaintiff’s grounds of relief, and the 
decree is necessarily founded on proofs beyond the alle- 
gations. If the other person set up a paramount right to 
erect a mill, the plaintiff ought to have stated his title 
before he can claim relief on the mere ground of that title, 
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without any statement that it is not known to him, or was 
known to the defendants, when they sold, or is even now 
known to them. 

We come then to the third ground, which is a defect of 
title by reason of the encumbrance of Carleton Walker’s 
debts. The bill does not allege any fraud on the Court 
in obtaining the decree for the sale, that the title of the 
parties was not truly shewn to the Court as claimed. 
Indeed the plaintiff was a necessary party to that suit, 
and therefore would not undertake to prefer such a 
charge. It might then be a question of noslight difficulty 
in the way of the plaintiff, whether, after the Court of 
Equity for Cumberland bad decided on the question of 
title arising upon the construction of the will and by 
descent, and had confirmed the sale of that title to the 
plaintiff, he could sustain a bill in another Court of 
Equity to have the title declared defective, and on that 
ground be relieved to any extent from his contract. The 
solution of that question favourably to the plaintiff is not 
rendered the easier, when it is considered that the Clerk 
and Master is made a party, and that it is placing him 
under the opposing obligations of obedience to the order 
of the Court, of which he is the officer, to collect the mo- 
ney, and of the other Court not to collect any part of it. 
But the Court does not enter into that question, since it is 
not necessary to the decision of this case. For the Court 
is clearly of opinion, that the plaintiff has a good title. 
The only defect, suggested in the bill, respects the interest 
of Carleton Walker, and the encumbrance of his debts as 
appearing upon the face of the will, of which a copy is 
set out in the bill. In the events which have occurred, 
no estate vested in that person or has become subject to 
his debts. The land is given to the trustees in trust for 
the wife to her separate use, until Carleton Walker should 
pay his debts then existing, and then in trust to convey it 
to the husband. The case is, therefore, directly within 
that of Bank of the State v. Forney, 2 Ired. Eq. 181. 
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The bill charges that he died very much in debt and 
without any property, unless he had a title under his 
son’s will. It does not allege that any of the debts weré 
contracted after the making of the will, or that he paid 
any part of those existing. It must be understood, then, 
that the debts he owed when he died were the same debts, 
which are mentioned in the will, aid the payment of 
them is made a condition precedent to the arising of the 
trust for him; and, as he is now dead without property, 
that condition can never be performed; and the -case 
just mentioned exclades his creditors. It might, perhaps, 
bea question, whether Mrs. Walker, under.those eireum- 
stances, took the fee or only took a life estate, and so, the 
reversion, hot being disposed of by the will, descended to 
her children, as the heirs of their half-brother. But it is 
not material to the plaintiff, what the rights of those per- 
sons were; since the fee was certainly among them, and 
they were all parties to the cause, and the decree and 
conveyance under it will, under ‘the statute, pass to the 
plaintiff all the interest belonging to all or either of 
them. The plaintiff then, gets the absolute title to the 
land, however the other parties may be entitled to the 
money. If,. however, it had been true, that Carleton 
Walker had a vested interest liable to his debts, the plains 
tiff is now in no danger, and would hold the land exempt 
from those debts. Under the circumstances, and since 
the bill does not charge any particular debt to have been 
contracted after Carleton Walker’s insolvency, or to have 
fallen due after his death, it is a reasonable presumption, 
that his only debts were those which existed in 1824, and. 
that they were due before 1840; and, therefore, as Carle- 
ton Walker died in 1840, and no proceeding by any credi- 
tor is suggested, it may be safely assumed, that every 
creditor of his is now barred by the Act of 1715. 
Therefore, upon the bill itself, there does not appear 
any just ground for relieving the plaintiff from the,con- 
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tract, if he had so prayed; nor for exempting him from 
the payment of the residue of the purchase money, or, as 
far as he enables the Court to see, of any such part of it, 
as will justify the holding up the injunction for any sum 
in particular, much less for the whole that remains due. 

If there were, indeed, any doubt upen the bill, the an- 
swers are sufficient to remove it; as they deny that any 
taxes were due, to the knowledge of the defendants, and 
deny any such representations respecting the mill, and 
affirm, that, when the report was made and confirmed, 
the plaintiff was fully informed of the purpose of another 
person to build a mill, and likewise that he knew the 
state of the title, when he purchased and long before, and 
that the decree and sale were made by his consent. It 
is said, however, that one of the defendants, Mrs. Byrne, 
has not answered, and that it is against the course of the 
Court to dissolve an injunction, upon the answers of only 
a part of the defendants. It is true, that is the usual 
course; and it is for that reason, amongst others, that the 
ease has been so much considered upon the bill alone. 
But it is plain that the rale cannot control the Court in 
this case. For, in the first place, the bill does not make 
a case for an injunction, as has been shewn. Next, the 
bill charges-nothing to have heen done by this lady, ex- 
cept that she was a party to the suit for sale and parti- 
tion (about. which there is no dispute) and does not charge 
any of the matters to be particularly within her knowl- 
edge ; and those persons, who had any agency in the 
sale, or within whose peculiar knowledge any of the 
facts are charged to be, have answered and fully denied 
them. Under such circumstances the omission of a de. 
fendant, in the situation of this lady, to answer, does not 
preclude a motion from the others for a dissolution—es- 
pecially, when the plaintiff did not serve her with pro- 
cess, or, as far as appears, take any other proper steps to 
bring her into Court. 
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The Court is therefore of opinion, that the order was 
erroneous, and that the injunction should have been didx 
solved with costs. The plaintiff must also pay the costs 
of this Court. 


Pex Curiam. Ordered to be certified accordingly. 


LEWIS WEBB ¢ AL. vs. WESLEY L. LYON, ADM’R &c. 4 AL. 


An equitable lien is neither a jus ia re nor a jus ad rem; but simply a right 
to possess and retain property, until some charge attaching to it is paid or 
discharged. 

A father made an advancement to one of his sons and took from him a cove- 
naat, by which he stipulated, “that he would pay to his brothers and sis» 
ters, on a final settlement of bis father’s estate, without interest, whatever 
sum or sums of money he had received, if above his rateable part of said 
estate.” Afterwards, the father borrowed a sum of money from his sen 
(net equal to the amount advanced) and gave his bend for it. Held, that 
the brethers and sisters, not advanced, had no right to restrain the collec- 
tion of this bond. ~ 


Case transmitted from the Court of Equity of Person 
County at the Fall Term 1847; by consent of parties... 
The plaintiffs are, together with the intestate Thomas 


Webb, the children of the defendant, Thomas Webb, sen. 
The latter made advancements, to his son Thomas to the 
amount of $2552, and on the 6th day of January, 1835, 








SUPREME COURT. 





Webb rv. Lyon. 














the deceased executed to his father a covenant, which is 
as follows—“I do acknowledge the receipt of the above 
$2552, from my father Thomas: Webb, I do promise to 
pay to my brothers and sisters, on a final settlement of 
said estate, without interest, whatever sum or sums of 
monty, I may have received, if any, above my rateable 
part of said estate. Given under my hand and seal,” &c. 
On the 18th day of December, 1843, Thomas Webb, the 
father, borrowed of his son Thomas, the sam of $1384 15, 
and to secure the payment of it executed his bend of that 
date, and payable one day thereafter. Thomas Webb, 
jr. is dead, and the defendant, Lyon, is his administrator, 
and, finding the-above bond among the papers of his in- 
testate, has commenced a suit upon it against the obligor, 
Thomas Webb, sen. The bill alleges that at the time the 
money was borrowed, by the father from the son, and 
when he gave the bond for its repayment, it was express- 
ly understood between them, “that said bond was not to 
be collected, but was to stand, to make good any sum 
which might be necessary, upon the death of the father, 
to equalize the advancements aforesaid ; and that in pur- 
suance of such agreement and understanding, the said 
Thomas Webb, jr. did endorse on the said bond, that the 
same was not to be collected during the life of his father 
for reasons which would then appear; the legal effect, 
and operation of which, is to give them, (the plaintiffs) 
an equitable lien upon the said bond for the security and 
fulfilment of said covenant.” 

The bill states, that the defendant, Lyon, the adminis- 
trator of Thomas Webb, jr., has brought suit on the bond 
against the obligor, and that, the father has but little pro- 
perty and that it will be ruinous to him to be compelled 
to pay the money, and that the plaintiffs are quite willing 
and desirous that he should not be compelled to do so 
during his life; and the prayer is, that the creditor may 
be restrained from raising the money until after the death 
of the father, and that the debt shall remain as a security 
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for what may be coming to the plaintiffs for their distri- 
butive shares upon the death of their father. 

The bond given by the father, has upon it an endorse- 
ment, such as is set forth in the bill. The defendant, 
Lyon, denies, as far as he has any knowledge on the sub- 
ject, that there was any agreement between the obligor 
and the obligee at the time of its execution, or before, to 
the effect as stated in the bill; and he alleges that the 
endorsement was made by his intestate, after the bond 
was given, of his own voluntary motion 





Norwood, for the plaintiffs. 
E. G. Reade, for the defendants. 


Nasu, J. If it be admitted, that there was such an 
agreement between the parties as alleged by the plain- 
tiffs, we cannot perceive how it gave to them any equita- 
ble lien upon the bond, forthe security and fulfilment of 
the covenant. An equitable lien is neither a jus in re, 
nor a jus ad rem, but simply a right to possess and retain 
property, until some charge attaching to it is paid or dis- 
charged. Ist Sto. Eq. p. 483, sec. 506. Now it cannot 
be pretended that the plaintiffs have a right to the pos- 
session of the bond. They have, in fact, no interest in 
the estate of Thomas Webb, sen, until his death, and it 
depends upon his will and pleasure, whether they will 
have any then. There is nothing, then, to graft)a lien 
upon: it was a personal contract, if it existed at all, be- 
tween the father and the son, that the former during his 
life, should not be called on for the money. He alone 
has a right to complain, if the contract is violated. But 
he does not complain—he.dges not seek to enforce i, but 
is made a defendant in the jeause, because he will not 
complain. This is, of itself, a fatal objection to the plain- 
tiffs’ bill. They are no parties to the suit, and have no 
interest in it. All they can be entitled to, upon the death 
of Thomas Webb, Sen., will be an equal portion of his 
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estate, after the payment of his debts. It is not denied 
but admitted, that the money was borrowed by Thomas 
Webb, for which the bond was given; it is therefore a 
just debt, and must be paid, before there will be any thing 
to divide. It cannot, therefore, be a matter of any mo- 
ment to them, if they can enforce the covenant given by 
Thomas Webb, jr., on which we give no opinion, whether 
this bond is paid by Thomas Webb, sen. or by his estate 
after his death. The case is before us upon the bill and 
answers and exhibits. There is no evidence of any agree- 
ment between the parties, such as is stated in the bill as 
having taken place when T. Webb gave his bond, apart 
from the endorsement on the bond, and that was merely 
@ memorandum personal to the father, and directory to 
his personal representative after his death, creating no 
obligation, in law or equity, so far as the plaintiffs are 
concerned, and conferring upon them no legal interest, 
that can be enforced. 


Pex Curiam. The bill dismissed with costs. 
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Under the Act of 1833, chartering the Bank of Cape Fear, the tax of 
“twenty-five cents, on each share of stock owned by individuals,” is paya- 
ble out of the general funds of the Bank, the State not being entitled to 
any exemption from such tax in the distribution of the dividends.” 

Where, by the penning of a statute, its meaning is rendered doubtful, long 
usage is a just medium, by which te expound it ; upon the maria, that 
the “jus et norma loquendi” are governed by usage. 

But if such usage is contrary to the obvious meaning of the words of the 
statute, it is not to be regarded 

Where the words are doubtful and the usage has been acquiesced in by both 
parties fora long series of years, it is conclusive. 

The'case of The State v. The Bank of Cape Fear, 1 Dev. & Bat, Eq. 216, 


cited and approved. Oe 


Cause removed by consent of parties from the Coart of 
Equity of Wake County, at the Fall Term, 1847. 

The information is filed to ascertain the fand, out of 
which the Bank shall pay the tax, imposed by the act of 
incorporation. The charter was granted in the year 
1833, and amended in 1836, The 11th section provider, 
“ that a tax of twenty-five cents, on each share of stock 
owned by individuals in the said Bank, shall be*annually 
paid into the Treasury of the State, by the Presidéng or 
Cashier of said Bank, on or before the first day of October 
in each year.” The Bank soon went into operation, and, 
from that time to the filing of the information, has paid 
the tax out of the common corporate funds, without refer- 
ence to the facts that . profits were, or were not miade. 
The information charges, that the tax was designed by 
the charter to be paid and collected from the individual 
stockholders, and that the State, as a stock-holder, was 
to suffer no diminution of dividends of profits by reason 
of the tax; and by the construction placed on the Acta 
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by the Bank, and their practice, the State has been de- 
prived of a large portion of the profits to which it is enti- 
tled as a stock-holder. The information does not seek 
an account of the taxes, wrongfully, as it is alleged, paid 
heretofore out of the dividends of the State, but asks 
that the true construction of the Act may be declared and 
established ; and that the tax may hereafter be charged 
on each share of stock held by individuals and not on 
the mutual profits, as heretofore erroneously practised. 


Altorney General, for the plaintiff. 
W. H. Haywood and G. W. Haywood, for the defendant. 


Nasu, J. From the wording of the acts, it might well 
be doubted what was the expectation of the Legislature, 
as tothe fund out of which this tax was to be paid: 
whether out of the gem@ral corporate funds, or out of the 
dividends of profits, arising from the stockholders by the 
individaal stock-holders, to the exemption of the stock 
owned by the State; in other words, whether the State, 
as & joint corporation, was bound to bear any portion of 
this burthen. We are of opinion, that the construction 
given to the contract, by the parties, and under which 
the tax has been heretofore paid by the Bank and received 
by the State, is the true one. Where, by the penning of 
a statutefits meaning is rendered doubtful, long usage 
is a just medium, by which to expound it; upon the 
maxim that the jus et norma loquendi are governed by usage. 
Shepard v. Gosnold, Vaug. Rep. 169. Thisrule governs in 
the construction of the fundamental law of the land, the 
Constitution of the United States. A cotemporary exposi- 
tionpractised and acquiesced in for a period of years—fixes 
the eonstruction—S/ewart v. Laird, 1 Cranch. 299. But 
if sach usage is contrary to the obvious meaning of the 
words of the Act, it is not to be regarded. Dwarris’ St. 
703. Vaugh supra. This is also a.rule in the construc- 
tion of contracts. For near sixteen years, the tax has 
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been paid by the Bank, out of the corporate funds, and 
not out of the profits, accruing to the individual stoek- 
holders from their stock. This then is a cotemporaneous 
exposition, made by the parties themselves, and, unless 
shown to be contrary to the obvigus intention of the legis- 
lature, must be considered the proper one. After such an 
acquiescence, the labouring oar is upon the State, to show 
it is wrong. 

A similar question to the present arose, upon the 11th 
sec. of the charter, granted by the State to the Cape Fear 
Bank, in the year 1814. That sec. is “a tax of one per 
cent. per annum shall be levied on all the stock-holders 
in said Bank, except on the stock holden by the State, 
which shall be paid tothe Treasurer of the State, by the 
President or Cashier of the Bank, before the first day 
of October, in each and every year.” The State com- 
plained then, as she does now, that the tax had been paid, © 
but in the account kept by the officers of the Bank, it was 
charged, not against the individual stock-holders, in res- 
pect of their stock, but against the whole corporation ; 
whereby, in the dividends of profits, the State was made 
to bear its proportion of the tax. This was alleged to be 
erroneous, and the information sought to rectify the ac- 
counts, and for other purposes. In deciding the ¢ase) it 
was necessary for the Court to put upon the 11th cl 
such a construction as they thought it required.. State v. 
Bank of Cape Fear, 1 Dev. & Bat. Eq. 216. In the ex- 
position of the clause, the same questions presented them- 
selves as here. “The doubt is,say the Court, whether, on 
the wording of the charter, the tax is payable by the cor- 
poration, out of the common faitid, the number of private 
shares being the measure of the tax; or whether it is 
payable out of the private shares only.” The decision is, 
that the tax was payable out of the common fund. In 
the charter of 1833, the phraseology of the taxing clause 
is very little varied. There is nothing in it, authorising 
a different exposition. The material differences are, that 
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by the charter of 1814, the tax was one per cent. per 
annum, to be levied on all the stock holden by private in- 
dividuals; in the charter of 1833, the tax is twenty-five 
cents on each share of stock owned by individuals. And 
in each it is to be paid annually by the President or 
Cashier of the Bank; and in neither is there any provis- 
ion made, as to the distinct fund, out of which the officers 
of the Bank are to make it. Ali the reasons which led 
the Court to the conclusion, to which they came in the 
former case, as the appropriate fund, apply with equal 
force. There is,in the charter of 1833, the same want of 
explicitness, and, here, as in the case referred to, the effort 
is to throw upon the individual corporators, a burthen jm- 
posed upon the corporation itself, as awhole. Although 
this may be done by the legislature on granting the 
charter, the enactment must be Clear. We are aided in 
our construction in’the present case, by the charter 
granted at the same session to the Bank of the State of 
North Carolina, in which there is an explicit clause upon 
this subject. The 13th sec. says expressly, that “ each 
share owned by individuals shall be subject to the annual 
tax of 25 cents, which shall be reserved out of the profits, 
as they accrue, by the Cashier and placed to the credit of 
the State.” That shows, that the tax on each share is 
dependant on the profits of it; so that when there 
afe no profits, there is no tax. But in the charter of 
the Bank of Cape Fear, the tax is payable at all events, 
and no fund is specified out of which it is to be 
paid, and it is added in the taxing clause, “ that the said 
Bank shal! not be liable to any further tax,” which shows 
it Was a common charge upon the corporate funds, The 
rule adopted by the defendants, as soon as it went into 
operation, was in conformity to this opinion, and has been 

iesced in by the State, through its officers ever since, . 
until the filing of this information. 


Per Contam. The information is discharged. 
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JAMES W. HOWARD, EX’R. &c. vs EDWARD 8S. JONES & AL. 


A bill, which is brought, simply to recover from the defendants a sum of 
money, paid for them on their account, cannot be sustained; this being a 
claim on which a Court of common law is competent to give relief. 

Where the plaintiff in his bill claims against two defendants to recover as 
surety for both, alleging they are both principals, he cannot have a decreé 
aguinst one of them as a joint surety, 


Cause removed from the Court of Equity of Jones 
County, at the Fall Term, 1847. 

The bill states, that, in the year 1839, the defendants, 
who were merchants residing in the State of Alabama, 
applied to the testator, Joseph Whitty, to aid them in 
obtaining a loan of money from the Bank of Newbern, 
for the use of the firm; to which he agreed, and a note 
for $5,000 was drawn and discounted, at the said Bank, 
for the sole use and benefit of the defendants. In said 
note, the testator was made the principal and the said 
Jones and Ferrand signed as sureties, and this form 
was adopted, as the Bank refused to loan the money, un- 
less they procured some responsible person, resident 
within the State, and subject to their control, and who 
would regularly attend to the renewal of the note. The 
plaintiff avers, that although his testator was, upon the 
face of the note, the principal, yet in fact and in truth, 
Jones and Ferrand were the principals and that he was 
their surety. That the note bore date the 13th of May, 
1839, was duly discounted, and the proceeds drawn by 
G. W. Ferrand and applied to the use of the firm. The 
bill further charges, that Joseph Whitty renewed the note 
as principal, from time to time, as it fell due, up to the 
time of his death in 1843, and that he paid out of his own 
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funds the necessary instalments, which in the whole 
, amounted to the sum of $1,253 40, to-wit, one payment 
on the 18th December, 1839, of $745 09; on the 20th 
April, 1841, of $477 52; and on the 6th of August, 1842, 
$30 43, and that no part of these sums was repaid to the 
testator, Joseph Whitty ; but that G. W. Ferrand is en- 
tirely insolvent, and Edward S. Jones alleges, that the 
note was discounted for the sole benefit of Ferrand, and 
that he was a co-surety on it, with Joseph Whitty ; which 
is denied. The bill prays an account, and that the defen- 
dants may be decreed to repay to the plaintiff the money 
so advanced by his testator for their use and benefit. The 
answer of Ferrand states, that some time in 1838 or ’39, 
being in the State of North Carolina,and in need of 
money, he applied to Joseph Whitty, to aid him in pro- 
curing a loan from the Newbern Bank, to which he 
agreed; a note was.drawn for the sum of $5,000, in 
which Whitty was the principal, because the defendant, 
Ferrand, did not reside within the State. The note was 
discounted for his sole use and benefit, and the proceeds 
drawn by him, That at that time, E. S. Jones, the other 
defendant, was not in the State, but executed it after- 
wards, and as a co-surety with Joseph Whitty, for him. 
It further states, when the note was drawn and discounted, 
he and Jones were not engaged in trade as co-partners; 
and not until 1841 did they enter into partnership. 

E. S. Jones in his answer states, that an arrangement 
was made between Whitty and Ferrand to procure the 
discount of a note, while he was out of the State, but, 
upon his return, he did execute it, at the request of the 
deceased, Joseph Whitty, and as his surety, he being the 
principal therein; that it was discounted, but who drew 
the proceeds, or how they were applied. he does not 
know ; but he denies that the note was executed, or dis- 
counted for his benefit, or that of the firm of Ferrand and 
Jones, or that any part of the proceeds were so applied. 
The firm of Ferrand and Jones was not formed, until 
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near two years after the execution of the note, to-wit, in 
the year 1841. He denies that he was bound to furnish 
any portion of the funds for the renewal of said note, or 
that the testator so considered him; as the latter was his 
agent and attorney. from the time the note was discounted 
up to the time of his death, to sell his crops and receive 
the proceeds; and, daring the whole time the note was 
in Bank, had, in his hands, funds of the defendant, which 
he might have applied, if he had considered him bound to 
pay the renewals, but that said Whitty, as he is informed, 
paid the money out of his own resources. He admits 
that after the death of Whitty, he did renew the note, for 
the reason that Whitty’s executor had neglected to do so, 
and his co-defendant was in another State, and entirely 
insolvent, and it was more convenient to pay it in that 


way. 


J. H. Bryan and J, W. Bryan, for the plaintiff. 
Mordecai, for the defendants. 


Nasu, J. The plaintiff has placed his claim to relief, 
upon the allegation, that the money was borrowed from the 
Bank of Newbern for the use of the firm of Jones v. Fer- 
rand, and to enable them to go into business in the State of 
Alabama, and that he was made a principal on the note, 
only because he was a resident of this State, and there- 
fore within reach of the Bank, but that Jones v. Ferrand, 
were in fact the principals, and he was their surety. . The 
answers deny the allegation, and the proofs do not sus- 
tain it. The note in controversy, as charged in the bill, 
was executed on the 13th of May, 1839, and according to 
the testimony of Mr. Wapples, and Mr. Stockton, the 
firm of Jones v. Ferrand, was not formed until January 
184], near two years thereafter. It could not therefore 
have been made, and discounted for the use of the firnj. 
But, if made for the use of Jones v. Ferrand, individually, 
and the testator was their joint surety, the plaintiff is en- 
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titled to the money paid by him in renewing the note. 
The testimony, upon which the plaintiff relies, is contained 
in the depositions of Mr. Perkins, a director of the Bank 
of Newbern, at the time the note was discounted, of Mr. 
Clark, the teller, and of Mr. McDaniel, and Mr. Simmons. 
The first named witness states it as his belief, that the 
note was discounted for the benefit of E. S. Jones and 
George W. Ferrand, and that such was the impression of 
the board. The others testify to conversations with Jones 
on the subject, at different times. Mr. Clark states, that 
before Whitty’s death, Jones told him it was his debt, and 
not Mr. Whitty’s and that the latter signed it as principal, 
at his request. Inthe same deposition, however, the wit- 
ness states that the proceeds of the note were placed to the 
eredit of G. W. Ferrand, who told him the money was to 
pay a claim against him in the Newbern Branch of the 
Bank of the State. McDaniel states, that Jones told him 
that the debt was Ais, and that he would atiend toit, and 
that Whitty did not owe a cent of it, and Mr. Simmons’ 
statement in substance is, that he heard Jones admit the 
debt was his. 

Admit all that the three last witnesses state to be true, 
it only tends to show the debt to be E. S. Jones’, and that 
Whitty and Ferrand were co-sureties ; but it is not upon 
this ground, that the plainttf puts his case. His allega- 
tion is. that Ferrand and Jones were the principals, and 
he was their surety. That Mr Perkins’ impressions were 
not correct, is proved; not only by the fact proved by Mr. 
Clark, the Teller, that the proceeds were placed to the 
credit of Ferrand, but the latter is sustained by the tes- 
timony of Mr. Sloane. He wasalsoa director of the New- 
bern Bank, at the time the note was discounted. He tells 
us that, on the discount night, it was stated to the board 
of directors by Mr. Guion, the Cashier, that Mr. George 
W. Ferrand wished to borrow a sum of money, giving 
as his sareties Mr. Jones and Mr. Whitty, and the Bank 
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refused the loan unless Mr. Whitty, or some other re- 
sponsible person residing in the State, would sign it as 
principal. Mr. Perkins’ testimony cannot therefore be 
considered sufficient to sustain the plaintiff on the ground, 
upon which he requests, the interference of this Court. 

We think the deposition of Mr. Roberts, the Cashier of 
the Branch of the Bank of the State, exhibits this trang. 
action in its true light. It appears from it, that George 
W. Ferrand. who was the step-son of the testator} Whit- 
ty, was largely indebted to that Bank, upon notes dis- 
counted in 1837, and that Joseph Whitty and E. S. Jones, 
one of these defendants, were his sureties. On the 14th 
of May, 1839, the day the note in question was discounted, 
Joseph Whitty paid off the notes due in the State Bank, 
and Mr. Clark, the witness of the plaintiff, states that Mr. 
Ferrand told him, at the time the note was discounted, 
that he wanted the money to pay off a debt he owed in the 
Newbern Branch of the Bank of the State. This dis- 
closes the object of the parties in procuring the loan from 
the Newbern Bank. Ferrand was largely indebted tothe 
Bank of the State, and Whitty and Jones were his sure- 
ties, and it is not very likely that Jones would be willing, 
in changing the debt from one Bank to the other, to 
change, at the same time, his relative position, and from 
a surety become a principal; but we are not called on to 
decide this question. Whether the testator and Jones 
were the joint sureties of Ferrand, in the note discounted 
in the Newbern Bank, or whether, if so, upon an account 
taken, any thing would be due to the estate of the testator, 
are questions which do not arise here. This is not a bill 
for contribution, but simply to recover from the defen- 
dants a sum of money paid for them on their account, and 
at their request ; a claim for which a Court of common 
law is competent to give relief. The plaintiff has not 
proved the allegations of his bill, and it. must be dis- 
missed with costs, 
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Rurriv, C.J. It seems to be doubtful, upon the evi- 
dence, what the transaction between the parties really 
was. The bill states, that the note was made and dis- 
counted, to raise money for the use of a mercantile firm 
formed between the defendants,-Ferrand and Jones, in 
Alabama. It is clear that it is not correct in the full 
extent; for that firm was not thought of, when the money 
was borrowed, and did not exist for nearly two years 
afterwards. Indeed, it is pretty certain that the loan 
was obtained for the benefit of Ferrand, and that the 
money was actually applied, the day after it was bor- 
rowed, to the discharge of a debt, which Ferrand owed 
to another Bank. Still,as between Jones and Whitty, 
the material question arises, whether one executed the 
note at the request of the other, and, if so, which was 
the primary, and which the supplemental, surety for Fer- 
rand. The proof is far from being satisfactory on the 
point. The declarations of Jones, as stated by some of 
the witnesses, would be very strong for the plaintiff, if 
their effect was not weakened by some declarations of 
Whitty of an opposite bearing Besides, it would seem 
very singular, that Jones should incur such a responsi- 
bility to Whitty, in behalf of Ferrand, a step-son of 
Whitty, whom he had brought up from infancy, and to 
business as a merchant, and for whom he professed great 
affection. That improbability is strengthened by other 
facts. From the making of the note to Whitty’s death, 
he was the agent of Jones in this State and had large 
funds belonging to him in his hands. Yet when he made 
the payments, for the recovery of which the bill is filed, 
he did not charge them to Jones, but to Ferran, while 
he did charge to Jones other sums which he paid on the 
note out of Jones’ funds, by the special written orders of 
Jones, in favor of Ferrand. Moreover, in his will, Whi 
mentions certain negroes, which he got from rectal 
and bequeaths them to him, upon the payment of these’ 
debts for which he was liable for him, saying, that was 
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all the claim he had tothem. It is by no means certain, 
therefore, how the ¢rath is upof this point; and if a dec- 
laration on it were necessary to the decision of the suit» 
it might be proper to direct an issue. It rather seems 
from other parts of the evidence, that, in point of fact, 
Whitty and Jones were co-sureties for Ferrand, who was, 
almost unquestionably, the principal. If there had been 
a charge in the bill to that effect, it would have brought 
the case within the cognizance of the Court of Equity, 
and made it necessary to weigh the proofs in that respect. 
But the bill states that as one of Jones’ pretences, and 
expressly denies that to have been the fact; and, there- 
fore, it cannot be entertained as one for contribution be- 
tween co-sureties. Then, in the other aspect of the case, 
and taking the facts most favorably for the plaintiff, 
namely, that he made the note at the express request of 
Ferrand and Jones, for the accommodation of one, or both 
of them, the plaintiff had a plain remedy at law for the 
money by him paid for the use of the person or persons 
thus requesting him. It is, thus taken, the common case 
of money paid for another; for which wndebitatus assump- 
sit lies, and not a bill inequity. Without any declaration 
of the facts therefore, and assuming them to be as alleged 
by the plaintiff, the bill cannot be sustained, but must be 
dismissed with costs. 


Pez Curtam. Bill dismissed with costs. 


Tie 
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ELIZABETH TUCKER & AL. vs. SILAS TUCKER & AL. 


A. by will devised certain lands to his wife, children and grand-children, and 
aleo directed certain parts of his personal estate to be delivered over to 
them. He then devised as follows. ‘‘ The balance of my land and other 
property | appoiat and ordain to be sold, and the money arising from the 
-sale thereof, not given away, to be applied to paying my debts; and the 
balance, if any, to be equally divided among the herein named legatees.” 
The-will was afterwards declared good as to the real estate, but not good 
as tothe personal estate. Held, that the balance of the proceeds of the 
land directed to be sold, after payment of the debts, should be divided 
among these who were named as legatees, though in fact the legacies had 
failed, by reason of an informality in the execution of the will. 
The cases of Holmes y. Mitchell, 2 Mur. 228, Williams v. McComb, 3 Ire. 
Eq, 450, Melchor v. Burgen, 1 Dev. 4 Bat. Eq. 634, cited and approved. 


Cause removed from the Court of Equity of Stokes 
County, at the Spring Term, 1847, by consent of parties. 

By a will made in September 1842, Robert Tucker 
devised as follows. To his wife Elizabeth he gave 100 
acres of land. Tohis daughter Susannah Martin $50, 
te accrue from the sale of his land; and to her daughter 
Sarah, 50 acres of land. To the children of his daughter 
Elizabeth Norton, he gave two parcels of land, to be 
equally divided between them. 

Besides those devises the will contained dispositions of 
personalty, as follows. To the widow two slaves. To 
the testator’s children John and daughter Elizabeth, five 
shillings each. To Sarah, a daughter of the son John, a 
negro girl: and to his sons Anderson, Paul, Silas, George, 
Robert, and Daniel, and to his daughter Sarah, and his 
grand-daughter Sarah Priddy certain slaves, each. 

Then follows this clause: “The balance of my land 
and other property, I appoint and ordain to be sold, a 
the money arising from the sale thereof, not given —_ 
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to be applied to paying my debts; and the balance, if 
any, to be equally divided among the herein named 
legatees.” 

The will was upon a caveat pronounced to be good, as 
to the real estate, but not, as to the personal. Tucker v. 
Tucker, 5 Ired. 161. Administration was then granted ; 
and the residue of the real estate was sold. 

The testator’s daughter, Elizabeth, had six children. 
The bill is filed by the testator’s widow and children, and 
the grand-daughter Sarah Priddy against the administra- 
tor, the grand-daughter Sarah Martin, the grand-daughter 
Sarah Tucker (daughter of John Tucker) and the six 
children of the daughter, Elizabeth Norton; and the 
prayer is for an account and distribution of the personal 
estate, and of the proceeds of the residue of the real 
estate. 


Morehead, for the plaintiffs. 
No counsel for the defendants. 


Rurrix, C. J. No difficulty is made, as to the personal 
estate proper. The will was not effectual to pass it, and 
therefore it must go, as if there had been nothing said in the 
will about it. Consequently, after the payment of debts, 
and the charges of administration, the surplus is to be 
distributed, according to the statute, among the widow 
and children of the testator, or their representatives. 
Rev. St. Ch. 64, Sec. 1, and Ch. 121, Sec. 12. Johnson v. 
Johnson, 3 Ired. Eq. 426. 

A question is, however, made, as to the proceeds of the 
real estate, upon the terms, “the herein named legatees,” 
as descriptive of the donees in the last clause. For the 
plaintiff it is contended, that no one takes under that de- 
scription, inasmuch as the instrument is inoperative as to 
the personalty, and, therefore, no “legacy” is given in it, 
And, if that be held otherwise, it is- moreover insisted, 
that the testator meant, by “legatees,” his children who 
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were his heirs and next of kin, and not the widow, the 
children, and grand-children, indiscriminately, to whom 
the paper purports to make donations. But the Court 
cannot agree to that construction. It is true, that the 
more appropriate definition of “legatee” is, a persor to 
whom personalty is bequeathed. But that is not the-unly 
sense in which it is used. It may also embrace a donee 
of realty by devise. Holmes v. Mitchell, 2 Murph. 228. 
Williams v. McComb, 3 Ired. Eq. 450. It does not follow, 
because the will is inoperative as to the personalty, that 
the parts of it, which purport to be gifts of personalty, 
cannot be looked at, for any purpose whatever. As dis- 
positions of the personal estate, they are not to be read. 
But for any other purpose—for example, to explain the 
meaning of other parts of the will, which refer to those 
dispositions—the whole will may considered. Thus, 
when the will gives legacies to particular individuals, 
and then adds, that the land, is given tothe same persons 
to whom the legacies were given, the disposition of the 
land, does not fail merely because those of the personalty 
fail by reason of the want of some formality in the exe- 
cution of the instrument, requisite to constitute it a will 
of personalty. The gift of the realty is not dependent on 
the efficacy of those of the personalty ; but the only pur- 
pose of the reference in the former to the latter is to de- 
signate the donees of the land, as a class of persons. The 
operation of such a designation is as effectual as if these 
donees were particularly named, although the clauses, in 
which personal legacies purport to be bestowed on them, 
failofthatend. Melchorv. Burgen,1 Dev. & Bat. Eq. 634. 
Then, as to the other sense in which it is said this 
term “legatees” is to be taken, it is necessary to say 
very little. It is perhaps, true, that sometimes, among 
the very illiterate, heirs or next of kin, or both, are vul- 
garly called “legatees.” But there has been no such 
judicial acceptance of that term; nor can there be, un+) 
less it be perfectly plain upon other parts of the instru- 
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ment, that the testator meant it in that sense. We find 
nothing to control it in this will; and therefore we must 
understand by it, here, the persons, to whom the testator, 
had, in the previous parts of the instrument, made or pro- 
fegsed to make donations of some sort. It is true it seems 
singular, that after cutting off two of his children with 
five shillings, and, at the same time bestowing bounties 
on their children, the testator should divide the residue 
equally among all his children and those same grand- 
children. Yet, it must be so, if the testator has said so; 
ior the Court cannot undertake to recognise all incon- 
gruities in such wills, nor refuse to carry out the direc- 
tions of the testator as far as they are intelligible and 
consistent with law, because we may not be able to ac- 
count reasonably for them, Indeed, it is often the case, 
that unlettered men set down to make their wills without 
any settled plan in their own minds, and that they are 
drawn up by persons, not capable of expressing correctly 
the directions given to them. Nevertheless, the Court 
cannot receive their words in any other than their legal 
sense, unless it be quite clear, in what other sense they 
were intended. Consequently, it must be declared, that 
the proceeds of the land are to be equally divided per 
capita, between the widow and the testator’s children, 
and those of his grand-children, to whom any gift had 
been made, or purported to have been made, in the pre- 
vious parts of the will. 


Per Curiam. Decreed accordingly 
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BENJAMIN BARNAWELL AND WIFE vs. PATRICK B. 
THREADGILL & AL. 


A creditor may follow the assets of a deceased person into the hands of lega- 
tees, and of other persons claiming as volunteers or fraudulent alienees of 
an unfaithful and insolvent executor. 

It is a general rule, that a demurrer must be good throughout, and that, if it 
cover too much, it must be overruled in toto. 

Statutes, which merely give affirmatively jurisdiction to one Court, do not 
oust that previously existing in another Court. The jurisdiction of the 
Court of Equity, or of the higher Courts, proceeding according to the 
course of the common law, is never taken away but by plain words or as 
plain intendment 

The case of Thompson v. Newlin, 3 Ired. Eq. 338, cited and approved. 


Appeal from a decree pro forma, of the Court of Equity 
of the County of Anson at Spring Term, 1847, sustain- 
ing a demurrer to the plaintiffs’ bill, his Honor Judge 
Battie presiding. 

The facts alleged in the bill and the grounds of the de- 
murrer are set forth in the opinion of the Court. 


No counsel for the plaintiffs. 
Strange, for the defendants. 


Rurrin,C J. The Court thinks the demurrer ought 
not to have been sustained. The bill, it is true, is very 
badly drawn, stuffed with epithets not pertinent, and irre- 
levant matter, and wanting in directness and precision 
in the material allegations. The vagueness of the 
charges, not stating specifically the grounds on which 
each of the defendants is to be charged, may perhaps 
prevent the plaintiffs from getting as satisfactory an- 
swers, as might be desired ; and probably the plaintiffs 
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may find themselves under the necessity of amending the 
bill, in order effectually to obtain all the relief they ought 
to have. But even at present, we cannot say, that the 
plaintiffs have not entitled themselves to some relief. 
There is no doubt, that a creditor may follow the assets 
into the hands’of legatees, and of other persons, claiming 
as volunteers or fraudulent alienees of an unfaithful and 
insolvent executor. Bills for that purpose are not un- 
frequent. - The creditor has an evident equity to satisfac- 
tion out of the testator’s estate, in preference.to the vol- 
unteers ; and, if he cannot obtain his debt from the exec- 
utor, he is clearly entitled to pursue the fund until it has 
changed its character by a sale to some person on an 
honest contract. That seems to have been the purpose 
of this bill, though darkly expressed. But reading the — 
bill carefully, and throwing off what is irrelevant, and 
bringing together what is material, that can, we believe, 
be made out to be in substance in the bill, we find these 
statements in it, among many other idle ones: That 
pending an action at law brought by the plaintiff, against 
the defendant a B. Threadgill, as executor of Thomas 
Treadgill, sen. he, the executor, and “the other defen- 
dants,” with the intent to defeat the plaintiffs’ judgment, 
if recovered, procured an order of the County Court for 
a sale of the negroes of the testator, upwards of twenty 
in number, under the false pretence that itpwas necessary 
for the purposes of paying debts and distribution: And that 
Thomas Threadgill, jr.,Gideon B. Threadgill,and George 
Allen (three of the defendants) “having taken the control 
and charge of the executor, who was an intemperate, and 
weak mun, contrived to effect a sale of several of said 
slaves; a few of which were bought by other persons, whose 
bonds were transferred before due by the executor by the 
aid of the said three defendants, in order to realize the pro- 
ceeds before the plaintiffs could get judgment were by 
mere sham and fraud through the forms of a sale, 
public or private, transferred over into the possession of 
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the said Thomas, jr. and Gideon B.; that there were 
still eighteen slaves belonging to the estate in the hands 
ofthe executor “ or the other defendants,” not disposed 
of, and “the defendants” conceived the idea of carrying 
them out of the State, in order to hinder the plaintiffs of 
their recovery, and that “the defendants all joined in 
collecting those eighteen (who are named) and in confin- 
ing them so that they might be safely carried away, and, 
then, that the two defendants, Thomas Threadgill, jr. 
and Wilson Allen, acting under the directions of the 
other defehdants (who are Patrick B. Threadgill, the ex- 
ecutor, Gideon B. Threadgill, George Allen, and Joseph 
W. Allen) carried them out of this State, before the 
plaintiffs obtained judgment.” The bill further charges, 
“that the sales by the executor, where any of the defen- 
dants” purchased, were sham sales; and that, if any 
bonds were given for the purchase money, the same were 
never paid, and in fact nothing was paid to the executor 
by either said Thomas, jr. or Gideon B., or any other of 
the defendants for any of the slaves, which they pretended 
to purchase; and that “all the said sales, or pretended 
sales, to the defendants or any of them were without con- 
sideration and fraudulent.” It is further stated, that the 
plaintiffs finally obtained judgment at law for $4950 83, 
and sued out a fieri fucias de bonis testatoris, on which a 
sum was levied by the sale of some few articles, and that 
no other property could be found, and, the residue of the 
debt remains unsatisfied ; and that the executor is insol- 
vent and entirely without property of his own. Here, 
then, is a distinct allegation, that there was a pretended 
and fraudulent sale of several of the negroes to two of 
the defendants, Thomas and Gideon B. Threadgill, which 
must be understood as vesting the apparent title in them ; 
and so far, if that be true, the bill is, at all events, a pro- 
per one. The charge is not so distinct of an actual sale 
and conveyance of slaves to the other defendants, and it 
is only to be collected by inference, that it was intended 
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to be so alleged. It is unnecessary, however, to say 
whether the bilkcould be sustained upon such vague and 
inferential allegations by themselves, nor how far it might 
be supported upon the removal of the other eighteen 
slaves out of the State, or upon the fraudulent agency of 
three of the defendants in effecting. the sales under the 
order of Court and receiving the money that was paid 
thereon ; because the demurrer must be overruled, at all 
events, and those questions will be better disposed of 
upon the hearing, when, probably, all the facts will be 
before the Court upon the answers and proofs. We say 
the demurrer must be over-ruled at all events, because 
enough appears to entitle the plaintiff, if true, toa decree 
as to the “several negroes” conveyed or sold to Thomas 
and Gideon B. Threadgill ; and therefore this joint de- 
murrer of the defendants to the whole bill (except the 
formal charge of combination) will not lie. For, it is the 
general rule, that a demurrer must be good throughout, 
and that if it cover too much it must be over-ruled in toto. 
v. Newlin, 3 Ired. Eq. 338. The first and prin- 
cipal cause of demufrer for want of equity is, therefore, 
net good. It was, however, said also in its support, that 
the bill ought not to lie now, because the statute gives a 
remedy at law, by scire facias, and trial by jury. Rev. 
St. Ch. 50. But that is but a cumulative legal remedy, 
not so effectual in many cases as that in equity, where 
accounts may be taken, all parties in interest brought be- 
fore the Court, and the decree enforced, not only by exes 
cution, but by process for contempt. Besides, the rule 
of construction is settled, that statutes, which merely give 
affirmatively jurisdiction to one Court, do not oust that 
previously existing in another Court. There is nothing 
incongruous in concurrent jurisdictions; and therefore, 
that of the Court of Equity, or of the higher Courts, pro. 
ceeding according to the course of the common law, is 
never taken away but by plain words, or as Pein intend- 
ments. 
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What has been said, disposes of the demurrer, and it 
is not necessary that more should be said. “Pérhaps how- 
ever, it may be proper to notice the other points. 

The. bill is not multifarious ; for the plaintiffs are pur- 
suing one demand against one fund, the ussets of their 
debtor. Though not necessarily, yet the defendants were 
properly all made defendants, as having different parts 
of that fund, either in negroes or their proceeds, in their 
hands, or being liable for their value, and, so, bound at 
least to contribution. 

It is not necessary to scan the bill to see whether it 
imputes to the defendants an indictable conspiracy: for, 
if it do, it furnishes no ground of demurrer to the relief 
prayed, though it might justify a demurrer to so much 
of the bill as seeks a discovery of the facts constituting 
that crime. It would bea strange reason for dismissing 
a bill, that the plaintiff’s equity arose out of a transaction, 
for which the defendants were also liable criminaliter for 
a misdemeanor. 

It is not the ground of the plaintiff’s equity at all, that 
he has a specific lien on the slaves. If such a lien had 
attached, it could be enforced at law, and the plaintiffs 
need not have come here. The equity is, that they are 
entitled to have satisfaction from the negroes. or their 
proceeds, in the hands of the defendants, because there 
is no other pfoperty of the testator accessible, and the 
executor is not only insolvent, but without any property. 
© Barnawell’s wife appears, on the face of the bill, to be 
a plaintiff; having been made so by amendment allowed. 
The bill states, that the plaintiff before judgment insti- 
tuted some proceeding for a ne exeat §c.; but it does 
not appear in the bill to be still pending; and, if it did, 
this case is essentially different by reason of the subse- 
quent judgment and execution, and other occurrences. 

_ 'Pheo-decree was, therefore, erroneous and must be re- 
versed, and the demurrer be over-ruled. We cannot say, 
however, that the defendants were so much to blame for 
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taking the opinion of the Court upon such a bill as the 
present, as to entitle the plaintiffs to costs on over-ruling 
the demurrer. Bat, on the other hand, most of the causes 
of demurrer are so captious and obviously unfounded, as 
to induce a pretty strong suspicion, that it was put in 
much for delay and vexation. Therefore, it seems best 
to give costs to neither side, as far as the case has as yet 


gone. 
Per Curiam. Ordered to be certified accordingly. 








JOHN D. PIPKIN va HENRY BOND. 


A creditor is not bound to a surety for active diligence against the principal ; 
for it is the contract of the surety, that the principal shall pay the debt, 
and it is his business to seé that he does. Therefore forbearance merely, 
the omission to sue, or, after suit, to take judgment, or to sue out execu- 
tion, although it may be from the wish not to distress the principal, and 
the consequence of communications from him, and although the creditor 
may not inform the surety of the principal’s want of puactuality, will not 
discharge the surety. 

Bat if the creditor parts from assecurity held by him, either for favor to the 
principal or from any other motive of bad faith to the surety, or, without 
the privity of the surety, makes a contract with the debtor for forbearance, 
eo that he cannot rightfully sae him, and thus disable himself to receive. 
payment from the surety and transfer to him his seeurities at any moment 
the surety may require it of him, in such cases he discharges the surety. 

For while the creditor is not bound to diligence, he is bound not to increase 
the risk of the surety by any act of his ; andif he does any thing that has 
that effect, he can to longer look to the surety. 

In an application by a surety to a Court ef Equity for relief in a case of such 
forbearance, it is not necessary Se ee 
he has sustained or whether he has sustained any. 


Cause removed from the Court of Equity of Chowan 
County, at the Spring Term, 1847, by consent of parties. 
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William McNider was indebted to the defendant in 
the sum of $932 80, and to secure it he gave a bond and 
procured the plaintiff, Pipkin, to join in it, as his surety. 
After the bond had been sometime due, Pipkin, under- 
standing that McNider was somewhat embarrassed, in- 
formed the defendant of it, and requested him to put the 
bond in suit, and collect the debt. The defendant accord- 
ingly brought a suit against McNider and Pipkin in the 
Caunty Court of Chowan, where McNider lived; and 
after the suit had been put at issue and stood for trial at 
the next succeeding term, the defendant, at the instance 
of McNider, agreed to dismiss it, and at the next term, he 
did dismiss it at the costs of the defendants in the action. 
About eighteen months afterwards, the defendant brought 
another action of debt on the bond, and recovered judg- 
ment; and, McNider having then become insolvent, the 
present bill was brought by Pipkin to restrain the creditor 
from raising the money from him. 

The bill states that at the time the first suit was brought, 
MeNider, though embarrassed, had considerable property, 
and that, if the suit had been duly prosecuted and judg. 
ment obtained according to the course of the Court, the 
money could have been raised out of McNider’s property. 

It further states, that the suit was dismissed (as he, the 
plaintiff, afterwards learned from McNider) upon an 
agreement between the defendant and McNider, for 
further indulgence on the debt for a year, or some other 
specified time, in consideration of the sum of $100, paid 
by McNider to Bond, or secured by a note of McNider to 
Bond: And that this agreement for indulgence and dis- 
missing the suit was entered into by Bond and McNider, 
without the plaintiff’s consent or knowledge; and that 
he supposed, from hearing nothing to the contrary, that 
the judgment had been duly taken, and the debt collected 
from McNider, and, that he had no suspicion that such 
was.not the case, until the writ was served on him in the 
second action. 


—— | 
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The bill insists that the defendant discharged the plain- 

tiff, as surety, by entering into the new arrangement with 
the principal debtor; and it prays for a discovery of the 
several facts stated and a perpetual injunction. 

The defendant demurred to so much of the bill “as 
secks a discovery in relation to the alleged consideration 
of $100 having been paid by W. McNider to the defen- 
dant to dismiss the suit at law, which, &c., and to grant 
indulgence to said McNider,” &c.,and for cause assign- 
ed, that the bill does not waive the penalties, and for- 
feitures, &c. 

To the residue of the bill the defendant answered, that 
in the latter part of April, 1841, McNider, who lived in 
Edenton, applied to the defendant at his residence, about . 
25 miles from Edenton, to withdraw the suit he had 
brought against him, the plaintiff, at the same time, 
delivering to the defendant an open letter addressed to 
him from the sheriff of Chowan and dated April 24th, 
1841, in which he mentioned that he * had been called 
on by McNider to state his situation in regard to matters 
in his hands, and that he said with pleasure that he had 
not an execution against him nora writ, and that he had 
discharged at the last Court all the claims that were 
against him, in executions; and expressed the hope that 
the defendant would withdraw the suit, as he thought 
MeNider deserved indulgence and was a managing, per- 
severing and excellent man.” The answer further states, 
that McNider informed the defendant, that he had called 
at his house the day before, and not finding him at home, 
had gone on to see the plaintiff who lived in Gates, and 
had staid with the plaintiff all night, and shewn him the 
sheriff’s letter to the defendant; and that the plaintiff 
was satisfied by it, and consented that the defendant 
might extend to him any indulgence he might see: proper. 
The answer also states, that the defendant is convinced 
McNider shewed the letter to Pipkin, as it was open, and 
the object of his visit was to procure the plaintiff’s assent 
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to the indulgence, which McNider solicited from the de- 
fendant ; and that he did not hear that the plaintiff in. 
tended to resist the payment of the debt, until about eigh- 
teen months afterwards, when he brought the second suit. 
The answer then states, that the defendant has heard, and 
can establish, that after the suit was dismissed, the plain- 
tiff expressed his approbation of the indulgence granted 
to McNider; and that, without the perfect conviction, 
that the plaintiff fully approved of the application for 
indulgence, the defendant would not have granted it. 
The answer further states, that the defendant “ never 
entered into any contract or agreement with McNider, 
whereby he was under any legal obligation to forbear 
proceeding on said bond by suit, or otherwise, for one 
moment.” The defendant denies that he concealed the 
fact, that he had granted indulgence to McNider, and he 
says that he frequently spoke of it to those to whom he 
was in the habit of speaking upon his affairs: but he 
admits that he does not recollect making it known to the 
plaintiff—for the reason, that he had no doubt the plain- 
tiff knew it from McNider. 

Upon his answer the defendant moved for, and obtained 
a dissolution of the injunction, that had been granted on 
the bill; and, on execution from the Court of Equity on 
the injunction bond, the money was collected from the 
plaintiff, Pipkin, and paid to the defendant. There was 
then replication to the answer, and after proofs taken, the 
cause was set for hearing, and transferred to this Court. 

The letter from the sheriff to the defendant is exhibi- 
ted and is of the tenor set forth in the answer. 

MeNider being released by the plaintiff, was examined, 
and deposed, that, if the defendant had not dismissed the 
suit against him and the plaintiff, ihe debt would have 
been made out of his property, and that he has now be- 
come insolvent, and unable to pay any part of it. He 
states that upon delivering the letter from the sheriff, he 
requested the defendant to withdraw the suit, and grant 
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him indulgence: That the defendant stated, that he re- 
quired a certain sum, to pay a debt he owed another per- 
son, and that, he agreed, if the witness would pay that 
much in a short time, or, in case of failing to do so, would 
give a farther sum for the indulgence, he would dismiss 
the suit and grant him the indulgence for a particular 
time, which was named: That he then informed the de- 
fendant, that he thought he could collect the sum the de- 
fendant needed from a person in Northampton, who owed 
him, and it was agreed that he should go and try to col- 
lect it; and that he did so, but was disappointed in his 
expectations, and returned to the defendant, and informed 
him of it: That he then enquired of the defendant, 
what amount would satisfy him for the indalgence, and 
he required the witness to give his note for $100 there- 
for, which he did, and then took an order to Bond’s attor- 
ney to dismiss the suit, and it was done. Being asked, 
what was the time of indulgence agreed on, he answers 
that he cannot recollect the time precisely, though there 
was a certain time named. And being further asked, 
whether he did not inform the plaintiff of the agreement, 
he states positively, that he never mentioned it to him, 
and as far as he the witness knows, he was entirely igno- 
rant of any agreement, and of the dismissing of the suit. 

Three witnesses, on the part of the defendant, depose 
that they saw McNider on the day he went to the defen- 
dant’s ; and were told by him, that he had understood 
that evil disposed persons had alarmed the plaintiff, and 
the defendant about his circumstances, and induced the 
defendant to bring the suit, at Pipkin’s request ; and, that, 
for that reason, he had obtained a letter from the sheriff, 
stating his real situation, upon which he wished to get 
some indulgence : that he had been disappointed the day 
before of seeing the defendant, and had gone on to Pip- 
kin’s, and shewn him the letter, (which also he did to the 
witnesses) and satisfied him perfectly, so that the plaintiff 
had authorised him to say, that he was then quite willing 
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the defendant should dismiss the suit, and grant further 
indulgence: and that he was then going to see Bond to 
give him that information, and deliver the letter, and ob- 
tain forbearance, if he could. He further stated, that he 
was anxious and able to pay the debt, and although he 
then needed indulgence, that he would pay it in a short 
time, and without the assistance of Pipkin; and that he 
was more anxious to pay it, because Bond had shown 
him a kindness in lending him the money without usury. 
Two other witnesses state, that upon subsequent occa- 
sions, he, McNider, sent a message to the defendant, or 
mentioned, that he understood, that some persons were 
endeavoring to discover something on which they might 
bring an action against the defendant, for usury in his 
dealings with him ; but that the defendant need not make 
himself uneasy, for he never received any thing from him 
for the forbearance of this debt, and that he would so 
swear: and that he further said, Pipkin was _ perfectly 
willing to the indulgence given by Bond, and that if Bond 
would give a little more indulgence, he, McNider, would 
pay the whole debt. 

Two witnesses were examined to the character of Mc- 
Nider, and they both say, that they have resided in the 
same village with him for twelve or fifteen years, and 
that his character is good, or very fair, to use the lan- 
guage of one them; and that from their knowledge of 
his general character, they would believe him on oath. 


Heath, for the plaintiff. 
A. Moore, for the defendant. 


Rurrm, C.J. The law, affecting this controversy, has 
been so often discussed in modern times, that it has come 
to be well understood, we believe. A creditor is not 
bound to a surety for active diligence against the prin- 
cipal ; for it is the contract of the surety, that the prin- 
cipal shall pay the debt, and it is his business to see that 
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he does. Therefore,forbearance merely, the omission to 
sue, or, after suit, to take judgment, or to sue out execu- 
tion, although it may be from the wish not to distress the 
principal, and the consequence of communications from 
him, and although the creditor may not inform the surety 
of the principal’s want of punctuality, will not discharge 
the surety. The reason is, as was just mentioned, that it 
is the duty of the surety to himself, and to the creditor, to 
look to those things himself—the ability and punctuality of 
his principal ; and, if there be reason to doubt them, it is 
his own folly not to ascertain the fact, and request the 
creditor to press for payment, or, if the creditor does not 
choose (as he is not bound) to incur the trouble and ex- 
pense of suing, then to pay the debt himself, and prosecute 
the claim in his own name, or in that of a trustee for him, © 
But if the creditor parts from a security held by him, 
either for favour to the principal or from any other mo- 
tive of bad faith to the surety, or, without the privity of 
the surety, makes a contract with the debtor for for- 
bearance, so that he cannot rightfully sue him, and thus 
disables himself to receive payment from the surety, and 
transfer to him his securities at any moment, the surety 
may require it of him: in such cases he discharges the 
surety. For, while the creditor is not bound to diligence, 
he is bound not to increase the risk of the surety by any 
act of his; and if he does any thing that has that effect, 
he can no longer look to the surety. Nishet v. Smith, 2 
Bro.*C. C. 579. Rees v. Barrington, 2 Ves. Jr. 539. 
Samuel v. Howarth, 3 Meriv. 272. Bank of Ireland v. 
Beresford, 6 Dow. P. C. 233. To these might be added 
many American cases to the same purpose. Lord Expon, 
in the cases, lays down the rule almost in so many words, 
as it has been just stated. And in Nisbet v. Smith, where 
the creditor had, at the request of the surety, brought a 
suit against the principal, and dismissed it, and took a 
warrant of Attorney to confess judgment with a stay of 
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execution for three years, if the interest should be paid, 
Lord Tavr.ow said, that it was contrary to the faith of 
the action, which had been brought, to give credit tothe 
principal beyond the term stipulated in the bond; and 
that, as the creditor had thought fit to compromise the 
action, under an idea, that the surety would comply, the 
case was brought to the mere question, whether the surety 
should be obliged to remain bound for the prolonged 
term: and he held, that he should not. 

It is to be considered, then, whether there was here an 
indulgence to the principal, without the privity and as- 
sent of the plaintiff; and whether that was done upon an 
agreement for forbearance, which legally or equitably 
put it out of the power of the creditor to enforce payment 
from the principal for some period. 

As to the first parts of the enquiry, there can be no dis- 
pute. The answer admits over and over, that the defen- 
dant agreed to give up the action he had brought, and to 
indulge the principal—how much longer, it does not say. 
But, in point of fact, the indulgence was extended for 
eighteen months longer or more. Now. although that 
suit had been brought at the instance of the surety, as in 
Nisbet v. Smith, yet the defendant had no communication 
with the surety on the subject. He says, that his reason 
was a conviction, that the plaintiff already knew, that 
MeNider intended to apply for indulgence, and that he 
had given his consent, that it should be granted ; and but 
for that belief, that he would not have agreed to indulge 
at all. But the plaintiff denies, in general terms, all 
knowledge upon the subject, and McNider fully confirms 
the denial, as far as he had any information, and states 
positively, that he did not show the plaintiff the sheriff's 
letter, nor communicate to him his purpose to apply for 
indulgence, nor his success in the application he made. 
There is, therefore, no evidence to charge the plaintiff 
with a concurrence, express or implied, in the new are 
rangement, whatever it was. It is probably true, accord- 
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ing to fhe answer, that McNider informed the defendant, 
that the plaintiff knew all about what was going on, and 
approved of it entirely. He, no doubt, on that day, told 
the several gentlemen who have been examined for the 
defendant, that such were the facts. But though his de- 
clarations then may go to his credit as a witness in this 
cause, they cannot establish affirmatively, that he did 
impart to the plaintiff the information, which he now 
swears, he did not. It was a blind credulity in the de- 
fendant to trust to the representations of a distressed 
debtor, begging for delay, almost upon any terms, as to 
the wishes of his surety, that a suit, brought upon his 
motion, should be withdrawn and a protracted indulgence 
extended. It was the creditor’s duty to obtain the surety’s 
express concurrence ; and it can hardly be believed, that 
but fer some extraordinary advantage expected from Mc- 
Nider’s proposal, the defendant would not have asked, 
why he did not bring a letter from Pipkin, and tell him, 
then, to go back and get one. 

Then, as to the other point, whether there was a bind- 
ing contract for forbearance—one founded upon a con- 
sideration and disabling the creditor for a time to sue. 
The statement ia the bill is, that in consideration of $100 
paid, or secured to be paid by McNider’s note (over and 
above the legal interest accruing on the original bond) 
the defendant undertook to McNider, to forbear for a 
year or some other certain period. If that be true, the 
case is clearly within the principle we have before laid 
down, as extracted from the cases. That it is substan. 
tially true the testimony of McNider fully establishes, if 
it be credible. He says, that he did not pay the defen- 
dant any sum for the indulgence, but that he gave a note 
for $100 as the consideration for his agreement to dis- 
miss the suit, and forbear another suit for a further cer- 
tain time then named, though he was unable ina his de- 
position to designate the precise period. The defendant 
offers no evidence to contradict the witness, as to the 
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facts stated by him; and even the answer itself, as will 

be more distinctly pointed out hereafter, does mot une- 
quivocally oppose any part of this testimony, and doegy “ 
not at all oppose a most material part of it. The de- 

fence rests upon an attempt to discredit the witness by 
preving, that, in relation to the concurrence of the plain- 

tiff in the arrangement, he made ditierent representatiors 

at the time from those contained in his deposition ; and % 
that such is likewise the case as to what he said upon the 
subject of usury. 

With respect to the last, it may be remarked at once, 
that there is nothing in this cause to shew, that he is self- 
contradicted. He said the loan of $932 80, was made 
without usury. He does not now say otherwise. When 
he heard that some persons were trying to discover a case 
of usury, on which they might sue this defendant fog the 
penalty, he said that the defendant need not be afraid, 
for he would swear that he had never paid him money ; 
and he does not say the contrary now, nor is it proved. 
He says, he gave the defendant a bond for $100, of usu- 
rious interest; but it is not pretended that he ever paid 
it, and consequently neither the original bond, (for 
$932 80.) was thereby avoided, nor the penalty incurred. 
All that was in it, was, that if sued on the small bond 
for $100, and he chose to plead the statute of usury, that 
bond would be avoided; but, upon that point, it does not 
appear, that he ever spoke. 

The false representations of the witness respecting his 
pecuniary condition, and the plaintiff’s knowledge of it, 
and willingness that he should be further indulged, cer- 
tainly affect his credit materially; and by themselves— 
their effect not repelled by other circumstances in support 
of his credit and tending to shew that, in substance, his 
evidence is true—they might impeach his credibility, so 
far that the Court could not safely decree on his evidence. 
But, we think, that taking every thing together, the con- 
fidence, ordinarily due to statements on oath, cannot be 
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denied to those of this witness. It is to be feared, that 
many men-receiving and entitled to full credit as wit- 
nesses, when they find their pecuniary credit suspected 
and ruin impending over them, resort to very unjustifia- 
ble shifts to conceal their condition, and are even betrayed 
into representations positively untrue, in order to put off 
the evil day of an explosion and open bankruptcy. Few 
things are better calculated to prop sinking credit, than 
to get it to be believed, that sheriffs, sureties, and money- 
lenders—all of whom are usually supposed to look nar- 
rowly into people’s affairs—have investigated one’s con- 
dition, and are satisfied, it issound. Motives of this kind 
might, and probably did, influence the witness upon the 


occasions under consideration; and this, and cases likey 


it go far to prove the wisdom of the. rule of evidence 
in the en’s case, that evidence of the declarations of a 
witness shall not be heard to affect his credit, until he has 
been asked, whether he made those declarations, so that 
he may be enabled to explain them, and his motives, in 

the first instance. For, although such falsehoods are® 
very unjustifiable upon whatever motive they be uttered, 
they cannot condemn a person so far as to render him alto- 
gether unworthy of belief, when it appears that they were 
made upon such motives as have been mentioned, and 
that, in all other respects, he has acted uprightly and is 
deemed by the public at large a man of good character 
and credible on oath. This man is so proved to be; and 
the defendant acquiesces in the proof, and offers none of 
a bad character. Then, there are the circumstances of 
the case, which tend strongly to corroborate his state- 
ment. The facts, that the suit was dismissed, and that 
no other suit was brought for a long time afterwards, 
cannot be questioned, and are difficult to be accounted 
for, unless upon some such grounds as those stated by the 
witness. But, above all, the credibility of this statement 
is placed almost beyond doubt, because, although the bill 
makes the charge directly, that the defendant took the 
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bond for $100, as the consideration for forbearance, the 
answer does not deny it. It is to be noted, that the bill 
says, the sum of $100 was either paid or secured. , 
defendant, as rightfully he might, demurred to that part 
of the bill, which seeks a discovery of the alleged con- 
sideration of $100, paid by McNider; but the demurrer 
takes no notice of the alternative allegation, that if not 
paid, it was secured to be paid by note—which latter hap- 
pens to be the fact here, according to this witness. It is 
somewhat surprising, that the plaintiff did not insist on 
an answer to that allegation, as the defendant did not ob- 
ject in a legal way, by demurrer, to answering it. But, 
he did not; and consequently the plaintiff could not have 
ely set the cause down for hearing on bill and answer, 
as the affirmative allegation of the bill is not established 
by the omission in the answer of a denial, and th plain- 
tiff must prove his case. But when such proof is offered 
by the plaintiff by calling a witness, who and the defen- 
dant are the only persons cognisant of the fact, itis a 
@ powerful confirmation of the credit, to which the wit- 
ness’s character entitles him, that the defendant, with full 
knowledge of the truth, does not venture to state the con- 
trary on hisoath. The answer neither admits nor denies, 
that the defendant took such a note. If it had plainly 
and positively denied it, the established rule of the Court 
would have refused a decree upon the evidence of a single 
witness in opposition to it. But, although the defendant 
submitted to answer the whole bill, except a particular 
part, not including this point, yet he is not able to deny 
the essential fact. on which the cause turns, and to which 
the witness positively deposes, and the defendant had 
every reason to suppose he would depose. What stronger 
support to the credit of the witness on that point could 
be asked ? 
Then the Court must declare it to be established, that 
the defendant, as charged in the bill, took a bond from 
McNider, for $100, as the price of giving him indulgence 
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on the debt for which the plaintiff was surety. That 
was.a sufficient consideration to make the contract for 
time binding, if any particular time was agreed en, so as 
to constitute a definite agreement. Upon that point also 

the witness is positive, that there was a precise time — 
named, though he was then unable to state it. On this 
the answer is not-silent as it was onthe other. The an- 
swer, however, is far from being direct, candid, and satis- 
factory on it. It denies that the defendant “ entered into 
contract or agreement with McNider, whereby he was 
under any legal obligation to forbear proceeding on said 
bond, by suit, for one moment.” Now, this involves mat- 
ter of law as well as fact; and it may be that the salvo 
in the defendant’s mind for stating the matter thas, is,. 
that though he entered into an agreement, he thinks itis - 
not legally obligatory. He ought to have set forth what 
the jement was, and left it to the Court to judge of 
its legality and obligation. He admits he granted indul- 
gence. For what time,on what consideration, he should 
have said. There is not, therefore, such a conflict be- 
tween the answer and the witness, as precludes the Court 
from decreeing on the testimony of a single witness. 
But, if there were, the evidence of the witness is so sup- 
ported by corroborating circumstances, as to give to it 
the preponderance. For, when it is once found by the 
Court that the defendant took the bond of the debtor for 
$100, the question immediately occurs, for what reason, 
on what account was it taken? To such a question, 
there can be but one answer, when it is admitted, that at 
the same time the defendant “agreed to indulge” the deb- 
tor, and agreed further, that, at the next Court, he would 
dismiss a suit he had brought on this debt; and that is, 
that the indulgence agreed for must have been, at least, 
until the next Court. Without proof to the contrary, it 
must be the construction of an agreement for a price, to 
withdraw a suit at a certain future time, that the party 
shall not be at liberty to evade the agreement by bring- 
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ing another suit immediately, or before the time when 
the pending action was to be withdrawn. The witness 
cannot specify the time fixed by the agreement ; though 
there is every probability that the forbearance agreed for, 
"like that actually granted, was much longer. However, 
that may be, as men of common sense, with even a very 
slight acquaintance with the common course of dealing, 
we are obliged to perceive, that the parties must have 
perfectly understood, that no suit should, at all eventg»be 
brought before the next term of the Court. For the pur- 
poses of the relief here, that is the same as a longer for- 
bearance, because, as Lord Exvon said in, The Bank of 
Ireland v. Beresford, the defendant. thereby put it out of 
Lis power to make good his engagement to enforce z- 
mediate payment from the principal, whenever the surety 
should have a right to require him todoso. AndinRees 
v. Barrington, after remarking, that the creditor dis- 
abled himself to do that equity to the surety, which he 
has a right to demand, he proceeded to say, that it is the 
most evident equity, that the creditor should not carry on 
any transaction without the privity of him, who must ne- 
cessarily have a concern in every transaction with the 
principal debtor. He adds also, that he could not try the 
cause by enquiring what mischief the forbearance might 
have done to the surety; for that would go into a vast 
variety of speculations, upon which no sound principle 
could be built. It may be, indeed, beneficial to the surety, 
that a creditor, for example, should accept a composition 
from the debtor; yet it is not for the creditor to decide 
that for the surety, and, therefore, if he does accept a 
composition without consulting the surety, he undoubted- 
ly discharges him. Bowmaker v. Moore, 7 Price, 231. 
Exparte Gifford, 6 Ves. 807. But the prejudice to the 
surety of such dealings between the ereditor and princi- 
pal is here clearly seen, as the evidence is, that the prin- 
cipal would have been able to pay the whole debt, 
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had the suit gone on, whereas -he could pay nothing 
when subsequently sued, and the surety had to pay the 
whole. ~s 

The Court is perfectly satisfied, that there was a dis- 
tinct and definite agreement by the defendant, to forbear 
on this debt, certainly until the succeeding Court, and, 
probably, much longer ; and that the defendant’s promise 
of forbearance was founded on an agreement of McNider 
to pay him $100 therefor, ‘secured by his promissory note. 
Consequently, the plaintiff was discharged, and has now 
a right to recover back all that he has paid to the defen- 
dant for principal, interest, or costs at law, or in equity, 
with interest on the whole from the time of payment ; 
and there must be a reference to ascertain the sum due 
on that'footing. The defendant must also pay the costs 
of the cause. 


Per Cuntam. Decree accordingly. 


lds 
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THOMAS D. BENNEHAN’S EX’OR. vs. JOHN W. NORWOOD, 
EX’OR 4 AL. 


Where a testator, who died before the passage of the Act of 1830 (Rev. Stat. 
“Ch. 111, Sec. 59,) bequeathed certain slaves to A. and B. in trust that they 
should enjoy the produce of their own labor: Held, that this bequest was 
void, and the said A. and B. being the residuary legatees, that the absolute 


property in the slaves passed to them. 
Held, further, that the Act of 1830 did not affect the construction of this 


devise, the testator having died before the passage of that Act. 

The cases of Haywood v. Craven’s Ez’rs, 2 Car. Law Rep. 557, Wright 
and Scales v. Lowe's Ex'r,2 Mur. 354, Turner v. Whithead, 2 Hawks 
621, kaby v. Jones, 2 Hawks 120, White v. Green, 1 Ired. Eq. 49, cited 
and ved. 


Cause removed from the Court of Equity of Orange 
County, at the Spring Term, 1846, by consent of 
parties. 

The facts of this case are not controverted, and are as 
follows: Dr. Umstead, formerly of Orange County, died 
in the year 1829, having made his last will and testament. 
In it, he gives to his friends, Catlett Campbell and Thomas 
D. Bennehan, the plaintiff’s testator, who are also appoint- 
ed his executors, “a negro slave Dicey, and her two chil- 
dren, Emeline and Harriett, in special trust and confi- 
dence, and to, and for the purposes hereinafter mentioned, 
that is to say, that my said friends, so soon after my de- 
cease, as they shall deem it expedient, shall take the ne- 
cessary legal steps, to have said slave Dicey and her two 
children manumitted and liberated, and, in the mean 
time, until] such manumission shall be effected, it is my 
will and desire, that the labour of such slaves, and the 
profits, and proceeds thereof, shall enure to the use and 
benefit of the aforesaid slavegonly, and to the benefit of 
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no,other person whatever. And in farther trust and con- 
fidence, that in case the said trustees should fail in effect- 
ing the manumission of said slaves, from any cause, then, 
and in that case, the labour of said slaves, and the profits 
thereof, shall continue.to enure to the only proper use and 
benefit of said slaves and their issue, so long as,they, or. 
any of them, shall live.” After making several other 
devises, and bequests, the testator devises as follows: 
“I devise and bequeath to Catlett Campbell, and Thomas 
D. Bennehan, their heirs, and assigns for ever, all the rest 
and residue of my estates, both real and personal.” This 
will was duly proved, and the executors accepted the trust: 
And at September Term 1829, of Orange Superior Court, 
filed their petition for the emancipation of the slaves, and . 
procured a decree to that effect, as te Dicey, the mother, 
but the Court refused to emancipate the childremp Eme- 
line and Harriett. Catlett Campbell died in 1845, having 
made his last will and testament, in which, after stating 
the trust reposed in him and Mr. Bennehan,-he devises 
as follows: “Ido most earnestly entreat Mr. Bennehan 
(if in his power) to perform the trust thus confided to us, 
by our mutual friend; and I give to my executors full 
power, to release any interest which I may have in said 
negroes, or their increase, present and future, to Mr. Ben- 
nehan, to enable him to accomplish this purpose, if such 
release is necessary, or to sell, or convey them to any 
other person or persens, for a nominal price, for the pur- 
pose of effecting their freedom, as I do not desire that 
they should ever be considered any part of my estate.” 
The defendant, Mr. Norwood, alone qualified as exeeutor 
of Mr. Campbell’s will, and took into his all 
the megroes held by his testator, under the will . 
Umstead. The other defendant, being a creditor of Mr. 
Campbell, sued his executor, obtained a judgment, and 
had his execution levied on the interest of Mr. Campbell 
in these negroes. It is alleged, that the estate of Mr. 
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Campbell is unable to. pay this judgment, without sub- 
jecting his interest in the slaves to the execution. 

The bill charges, that the trust, created by the will of 
Dr. Umstead, was such an one, as was not contrary to the 
laws of the State, and, if invalid at the death of the testator, 
was good by the Act of 1830 and’3!, regulating the pro- 
ceedings, to procure the emancipation of slaves, and that 
by the death of Mr. Campbell, the trust survivedtothe plain- 
tiff’s testator, whose executor is now ready and willing to 
carry itintoexecution. But if the Court should be of opin- 
ion, that the trust, attempted to be created, is void, and that 
under the residuary clause, Mr. Campbell had any indi- 
vidual property in said slaves, then, that a partition may 
be decreed between the plaintiff and the estate of Mr. 
Campbell, to enable the former to perform his duty, in 
eman@ipating those of the slaves which may be allotted 
to him. and prays an injunction to stay the sale in the 
mean time. 


Badger, Waddell and J. H. Bryan, for the plaintiff. 
Norwood and fredell, for the defendants. 


Nasu, J. There can be no doubt, that the trust at- 
tempted to be created by the will of Dr. Umstead, was 
void. Such was the settled law of this State, at the time 
of the testator’s death. It was considered contrary, not 
only to the policy of the State, but to the statute law, to 
sustain such trusts. They have been uniformly held to 
be void, and the executors declared trustees, for the next 
of kin, or the residuary legatees. The leading case upon 
the subject, is Haywood v Craven's executors, 2 Car. Law 
Repository, 557. It has been-followed, and the priditiples 
upon. which it was decided, been repeatedly recognised in 
this Court, Wright § Scales v. Lowe’s Executors, 2 Mur. 
854. Turner v. Whithead, 2 Hawks 621. Huckaby §- Wife 
§ others v. Jones 4 others, 2 Hawks 120. White v. Green 
§ others, 1 Ired. Eq. 49. VW¥i@ do not therefore, consider 
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it, at this day, an open question. The trust, intended by 
the will, being void, the executors beeame trastees for 
those who are entitled. In this case, the next of kin can- 
not take the negroes, because there is a residuary clause, 
into which they fall, as not being disposed of by the will. 
Davie v. King,2 Ired Eq. 204. Jones v. Perry,3 Tred Eq. 
200. The residuary legatees are the executors them- 
selves ;. they thereforey under the will, took the slaves 
Dicey and her children, absolutely and free from all trusts. 
and held them as tenants in common, each being entitled 
to an undivided moiety. The interest of Mr. Campbell 
was subject to his disposition, either by sale, or gift dur- 
ing his lifetime, or by his will, and by his will he does, 
in substanee,_give it to the plaintiff, for the purpose of 
effectuating the intention of his testator, Dr. Umstead. 
This bequest of Mr. Campbell, is a valid one, gg made 
since the passage of the Act of 1831, and Mr. Bennehan 
held his own shure, or moiety, discharged of the trust, and 
the moiety or share of Mr. Campbell, subject to the trast, 
as directed by his will. Mr. Campbell, however; could 
not so dispose of his interest.in the slaves, as to free them 
frem the claims of his creditors. Upon his death, it be- 
eame a part of the assets of his estate in the hands of 
his executors, and was liable to the execution of the other 
defendant, as well as to other creditors. 

The Act of 1830 can have no effect, upon the devise, 
contained in Dr. Umstead’s will. Before its passage ‘the 
legacy had vested in the residuary legatees, and it could 
net, nor was it so intended by the legislature, divest the 
interest so acquired. The legatees held the property as 
it passed to them, at the death of the testator. 

The plaintiff is entitled to have partition of thé slaves, 
according to the prayer of the bill, aud he is entitled, un- 
der the will of Catlett Campbell, to have delivered to 
him, all of such slaves as may be set apart for, or allotted 
to his executor, as the share of Mr. Campbell, and which 
are not needed to dischillige the debts of his testator. 














110 SUPREME COURT. 





Bennehan v. Norwood. 





There must be a reference to the master, to enquire the 
number, names, and value of all the slaves, and to make 
an equal division of them, as near as may be, in the first 
place, between the plaintiff, and the defendant Norwood, 
as executor of Campbell, and, from the importance of that 
division to the negroes, and their equal right to emanci- 
pation, as far as it can lawfully be effected, it is proper 
the division should be made by lot. It must also be re- 
ferred to the master, to take an account of the estate of 
Catlett Campbell, that hath, or ought.to have been, or 
may be received by the defendant, Mr. Norwood, as his 
executor, and of the administration thereof, and also of 
the debts of the said Campbell remaining unpaid, and of 
the charges of administration ; and the master will par- 
ticularly report whether Mr. Norwood hath, or will have, 
assets of his testator, sufficient to discharge the judgment 
obtained by the other defendant, or any, or what part 
thereof, or to discharge the other debts of his testator, 
Campbell, if any, or some part thereof, and what part, 
exclusive of said Campbell’s share of the said slaves ; and 
if he should find that any of the said debts,.op charges 
will remain unpaid, after applying thereto all the assets 
of the testator, exclusive of his share of said negroes, the 
master must further enquire, what balance will remain 
due for the debts and charges aforesaid, whether it will 
require the whole of the said Campbell’s half of said 
slaves, or only a part thereof to be sold for the payment 
of such balance, and, if the latter, the master will desig- 
nate, by lot, a sufficient number, to be sold for that pur- 


pose. 
Per Curiam. Decree accordingly, 
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The Act of the General Assembly, of 1827, relative to the construction of 
limitations over in will after a “* dying without issue” &c. which was rati- 
fied on the 7th day of January, 1828, and directs that it shall not apply to 
wills made before the 15th day of January next,” must be construed te 
speak from the first day of the session, which was in November 1827 and. 
therefore it went inte operation on the 15th of January, 1828. 

A testator in February 1828 bequeathed a negro girl to A. and B. “and if 
they should die without an heir or heirs lawfully begotten, the said negro 
&c. to return to my children.’, The testator had eight children living then 
and also at the time of his death. Held, that they took under this will . 
an immediate interest, which was transmissible to their executors or ad- 
ministrators. 

A person, who has received negroes from his father or father in la#under a 
parol gift or loan, is but a bailee and cannot avail himself of the statute of 
limitations. - 

As to land, where one of several tenauts in common has the actual adverse 
possession, claiming the whole to be in himself, the other claimants must 
recover their shares in ejectment, before they can come into a Court of 
Equity for partition: but the rule is not so as te personal chattels, because 
one tenant in common of a personal chattel cannot recover from his co- 
tenant at law, except for the destruction of the thing or its disposition in 
such way that it cannot be had for the purpose of partition. a 

Though a husband may assign or release the wife's choses in action, or convey 
her expectant legal interest in personal chattels, yet if he do not assign re- 
lease, or convey them during the coverture, they survive to her or to her 
representative. 

Where neither of several teuants in common has possession of the slaves 
claimed in common, but they are in pétsession of another person claiming 
adversely,a biil in Equity for pertition cannot be maintained, until the 
tenants have recovered at law, although thé person having such 
be made a party defendant to the Bill. . 

The cages of Lewis v. Smith, 1 Tred. 145, Collier ¥. Poe 1 Dev, Eq. 55, Pal- 
mer ¥. Faucet, 2 Dev. 240, Chaba: Iannis; 9 ed BO, ween ASS 
den, 2 Dev. and Bat. 504, Gerrett v. White, 3 Ired. Eq. 135, Lewis v. 
Wasson, 3 Dev. 398, Jones v. Zollicofler, No. Ca. T. R. 212 and 2 Hawks 
623, Burnet v. Roberts, 4 Dev. 81, Knight v. Leake, 2 Dev. and Bat. 223, 
Whitbie v. Frazier, 1 Hay. 275, Blotint v. Haddock, 2 Hay. 183 and Con. 
R. 75; MeCallop y. Blount, Con: e Johnston v. Pasteur, Con. R. 404 
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Norfleet v. Harris, Con. R. 517, and McBride y. Choate, 2 Ired. Eq. 610, 
cited and approved. 

The case of Lewis v. Hines, 1 Hay. 278 over-ruled. 

The case of Hearne v. Keran, 2 Ired. 34 commented on. 


Cause removed from the Court of Equity of Carteret 
County, at the Fall Term, 1847, by consent of parties. 

Jabez Weeks, the elder, by his will, executed-on the 
23d day of February, 1828, bequeathed as follows: “Item. 
I givé and bequeath unto my grand-son, William Bell 
and my grand-daughter, Caroline Bell, one negro girl 
named Sophy, to them, their heirs and assigns forever ; 
and if they should die without an heir or heirs lawfully 
begotten, the said negro girl and her increase, that may 
come hereafter to return to my children.” The grand- 
childrefi, William and Caroline, above named, were the 
the only issue of the testator’s daughter, Vashti, by her 
husband Abner S. Bell ; and she, Vashti, died before the 
making of the will. The testator died in August or Sep- 
tember, 1828, leaving four sons and four daughters sur- 
viving him; namely : Elijah, Jesse, Isaac, and Jabez, and 
Elizabeth; Rebecca, Sarah, and Mary, who were all born 
before the making of the will. Elijah was appointed the 
executor of the will, and proved it in October, 1828. 
Upon the marriage of Bell with his first wife, Vashti, in 
1824, the testator put into his possession the girl Sophy 
and she remained there, when the testator made his will 
and died. After the death @f his first wife, AbnerS. Bell, 
in the testator’s life time, married the testator’s daughter 
Blisabeth ; who died, as also did the daughter Rebecca, 
during the lives of William and Caroline Bell—the latter 
of whom, Caroline, died on the 4th of October, 1829, and 
the former, William, on the 17th of January 1842. ‘In 
March 1830, Abner S. Bell, procured himself to be ap- 
pointed the guardian of his son William, Elizah Weeks, 
the son and executor of the a. took administration 
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of the estates of his deceased sisters Elizabeth and Re- 
becca. 

The bill was filed in March 1843, against Elijah Weeks 
and Abner S. Bell, by the other children of the testator or 
the executors of those of them who have died. It states 
that the woman Sophy has issue a large number of chil- 
dren, and that all of them are in the possession of the 
defendant Abner 8S. Bell, who refuses to produce and de- 
liver them up, alleging that he is entitled,’ in right of his 
late wife Elizabeth, to a share thereof, as tenant in com- 
mon with the other children of the testator. The prayer 
is, for a discovery of the number and names of the ne- 
groes and for their production, and partition into eight 
shares, one for each of the testator’s children or the exec- 
utors or administrators of such of them as are dead, and, 
if partition cannot be made specifically, that a sale may 
be decreed for that purpose. 

The defendant, Elijah Weeks, answers, that he as- 
sented to the legacy of the girl, Sophy, and delivered her 
to the defendant, Abner S. Bell, as the guardian of his 
two children, shortly after the death of the testator ; and 
that, after the death of Caroline and William, he ap- 
plied to the defendant Abner S. Bell, to surrender the ne- 
groes, that they might be divided, but “he denied the 
right of the plaintiffs and this defendant to any part or 
share of said slaves, and refused to surrender them.” 
This defendant submits, that only such of the children of 
the testator, as survived William and Caroline Bell are 
entitled to the negroes, and he insists that under the will 
they do belong to such survivors, and he assents to a sale 
for the purpose of making a division between them. 

The answer of Bell, after admitting the will, death of 
the testator, the number and names of the children and 
their deaths, as before stated, sets forth, “that in the year 
1824, in the life time of the said Jabez Weeks, the elder, 
and of Vashti, who was then the wife of this defendant, 
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and a daughter of said Jabez, he, this defendant, became 
possessed of the said negro Sophy, aged about 17 years, 
and that he has ever since had said negro in his posses- 
sion, claiming her and her increase, adversely to the 
world, and particularly to the said Jabez, the testator, 
and the said Caroline and William, and the plaintiffs: 
and that in or about the year 1830, the said Elijah, the 
executor of said Jabez, demand:d the said negro Sophy 
and her increase from this defendant, who refused to de- 
liver them to him, claiming the title to be in him, this 
defendant.” 

The answer then sets forth the names and ages of the 
negroes, and admits that the defendant refused to give 
them up to the complainants; but he says he so refused, 
because he denied any title to them in any of the com- 
plainants, or that he was tenant in common with them. 
The answer then insists, that the slave Sophy vested ab- 
solutely in William and Caroline Bell, under their grand- 
father’s will, and that the limitation over is void; and 
further, if that be not so, that then the title of the re- 
mainder-men is a legal title upon which there is a com- 
plete remedy at law, against the defendant, if he be a 
wrong doer. The defendant, further, insists upon the 
statute of limitations. 

Upon replication to the answers, evidence was taken, 
that about the beginning of the year 1829 or 1830, Elijah 
Weeks, as the executor of his father, applied to the de- 
fendant, Bell, for the negroes, for the purpose of hiring 
them out for the benefit Of the children William and 
Caroline, and that Bell became displeased and Tefused to 
give them up, saying that he was as capable of being the 
guardian of his children as Weeks was, and that, after 
Bell was appointed the guardian of his son (in March 
1880,) he put up the negroes for hire, and bid them off 
himeelf two or three years. 


J. H. Bryan, for the plain iffs. 
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No counsel for the defendants. 


Rurrim, C. J. There is no doubt upon the construction 
of the will. It is clear, that, before the Act of 1827, a 
limitation over after a dying without an heir, or heirs of 
the body, is too remote; and it is equally clear, that by 
that Act, such a limitation is made good, by construing it 
to be a limitation to take effect at the death of the person 
without having an heir living at the time of the death. 
The question upon this point is, then, whether the Act of 
1827 operates upon this will, or not. The session of the 
General Assembly of that year began on the 19th day of 
November 1827; but this act was ratified and signed by 
the Speakers of the two Houses on the 7th day of January 
1828, and has a proviso, “ that the rule of construction, — 
contained in this Act, shall not extend to any deed or 
will executed before the 15th day of January next.” The 
enquiry is, whether the Act was in force from the 15th 
of January 1828, or 1829; and that depends upon the 
period to which the word nezt relates. It means . next 
after ;” but “next after” what? The adjective next, no 
doubt, agrees with “January,” and not with the “day” of 
that month: meaning “next January,” and not “the next 
fifteenth day of January.” If therefore, nezt relate to that 
point of time, when the Act was finally passed, it would 
not be in force until January 15th, 1829. But we be- 
lieve, that the rule of construction is too inveterate to be 
resisted, that unless an Act refers to its ratification as the 
time from which it speaks, it must be considered as speak, 
ing by felation from the beginning of the session of the 
legislature, at which it passes, in the same manner that 
a judgment relates to the first day of the term. By the 
Act of 1799, the laws are to be in force only after thirty 
days from the end of the session, unless the commence- 
ment of their operation be in the Acts themselves other- 
wise di:scted. Here, that has been done; and the diff. 
culty is in fixing upon the time meant in the statate it- 
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self. Now, if the words had been, that the Act should 
take effect, “from and after the passing of the Act,” un- 
questionably the relation would have been to the first day 
of the Session. Lailess v. Holmes,4T.R. 660. So where 
an Act laid a duty on rice, “ hereafter to be exported,” it 
was held, by the opinion of the twelve Judges that, here- 
after referred to the beginning of the session, and that a 
duty was due on rice exported after the session began, 
but before the Act was in fact passed. Panter’s case, 6 
Bro. P. C. 553. Certainly, that was a remarkable in- 
stance of the application of the principle, producing mani- 
fest injustice. In the case before us, happily, it pro- 
duces no injustice ; for doubtless, it effects the real in- 
tention of this testator, and is a proper application of 
a beneficent rule of construction, which the legislature 
found necessary to prevent the frustrating of the inten- 
tions of testators upon technical grounds. The case 
of Brown v. Brown, 3 Ire. 134, was cited at the bar to 
shew, that the Court had already construed the Act of 
1827,as operating on wills made after January 15th, 1828, 
But that is giving to the remark in that case more weight 
than it ought to have; for, when the opinion was given, 
the original Act was not looked at, but its coutents were 
taken upon trust from the Rev. St c. 43, s.7. That 
could not use the term “next,” but necessarily designated 
the particular day from which instruments had been ope- 
rated on by the Act of 1327; and that day is January 
15th, 1828. For, undoubtedly, the Legislature of 1836 
did not mean to carry back the rule of construction, by 
virtue of the law of that year, to a year earlier*than it 
had been fixed by the law of 1827; but the day fixed in 
1831 is that which was understood as having been in- 
tended in 1827. So that, although there has really been 
heretofore no judicial, there has been a legislative, expo- 
sition of the Act of 1827, which is entitled to the highest 
respect. Consequently the Court must now hold, in con- 
formity with the general and ancient principle, and with 
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the particular sense given to the Act of 1827, by the Leg- 
islature, that “the 15th day of January next” meant 
“next after” the commencement of the session in Novem- 
ber-1827 ; and therefore that the limitation over to the 
testator’s children is good. 

There is no difficulty as to the persons, who take under 
the liniitation to the testator’s children. There were 
eight children living, when the testator made his will, 
and when he died, and no other was afterwards born. As 
the limitation is not to “surviving children,” but to“ my 
children,” all of the children took immediate interests, 
that were transmissible to executors. Devisene v. Mullo, 
1 Bro. C. C..530, Alto. Gen. v. Crispin, Id. 388, Lewis v. 
Smith, 1 Ired. 145. 

The defence, founded upon an adverse possession and 
the statute of limitations, would be unavailing, and the 
plaintiffs would have a decree, were there no other more 
serious objection to the bill. The defendant artfully 
avoids stating from whom or upon what terms he acquired 
the possession of the woman Sophy—the answer saying 
merely, that in the life-time of Jabez Weeks the defen- 
dant became possessed “of the slave and has had pos- 
session ever since, claiming her as his own, and adversely 
to the testator, the defendant’s children, the plaintiffs and 
all the world.” But it is charged in the bill, and estab- 
lished by the proofs, that the slave belonged to the testa- 
tor, and that, shortly after the marriage of the defendant 
with his first wife, about 1824, the testator sent the negro 
to the defendant. It is clear, then, that the defendant 
held her as a bailee, either upon an express loan, or a 
gift by parol from his father-in-law; and therefore his 
possession was not adverse and could not set the statute 
in motion. Collier v. Poe, 1 Dev. Eq. 55, Palmer v. Fau- 
cett, 2 Dev. 240, Green v. Harris, 3 Ired. 210. That was 
the state of things when the testatordied. There is then 
an attempt to bring the case within the rule of Martin 
v. Harden, 2 Dev. and Bat. 504, by alleging, that, after 
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the death of the testator, his executor, Elijah Weeks, de- 
manded the slaves then in esse from the defendant, and 
that he refused to deliver them, “ claiming the title to be 
in himself.” But the defendant has not at all established 
such a demand, and refusal, as he pretends. On the con- 
trary, the plaintiffs have proved to the satisfaction of the 
Court, that the defendant did not set up a title in himself, 
but impliedly disavowed it. For, when the executor ap- 
plied for the negroes, he told the defendant that his ob- 
ject was to hire them out for the benefit of the defen- 
dant’s infant children, to whom they had been bequeathed 
—which was in itself, an assent to the legacy; and the 
defendant, so far from setting up a claim of his own and 
refusing for that reason to surrender them, distinctly pats 
his refusal upon the ground, that he would himself be 
the guardian of his children, as he was as fit for that 
office as Weeks was. Accordingly, soon afterwards he 
became the guardian of his son, the daughter being then 
dead ; and he hired out the negroes for two or three years. 
It is clear that the hiring was in the character of guar- 
dian, as he bid them in himself. The statute of limita- 
tions, therefore, does not affect the case, as the defendant’s 
possession was never adverse, but that either of bailee 
or guardian, up to the death of the son, which happened 
about a year before the bill was filed. 

Another objection, however, is taken in Bell’s answer, 
which seems to be fatal to the bill. It is, that the title 
of the other parties is legal, upon which they can have 
complete remedy at law. The bill purports to be founded 
on a tenancy in common of the slaves, and a right to have 
a partition of them. Upon that supposed state of the 
case, the answer of Bell insists, that he was in the ad- 
verse possession at the beginning of the suit, and there- 
fore that the plaintiffs must establish their title at law, 
before they can have the decree they seek here. But, 
restricting the objection to that single point, it does not 
scem very formidable. It is true that is the rule in re- 
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spect to land. But the reason is, that an ejectment may 
be maintained by one tenant in common against another, 
upon an actual ouster, or upon an exclusive possession by 
one, who denies all right in the other and claims the whole 
for himself. The Court of Equity, therefore, requires the 
plaintiff to recover his share in ejectment or otherwise 
get into possession, before there will be a decree for par- 
tition. Garrett v. White, 3 Ired. By. 131. But there 
cannot be a like rule with respect to personal things ; for 
joint-tenants or tenants in common cannot maintain de- 
tinue against each other for a share of such a chattel, 
nor even have trover or trespass, except for the destrucs 
tion of the thing or its disposition in such way that it 
cannot be had for the purpose of partition. Lucas v, 
Wasson, 3 Dev. 398. Of necessity, therefore, when the | 
law gives the power to one of the owners to compel par- 
tition of slaves, the Court to which the application is 
made, must decide the title, or have it decided under its . 
direction. Then as to coming into the Court of Equity 
for that purpose, it is to be observed that partition is one 
of the subjects of settled equitable jurisdiction, although 
the estate be legal and the partition may be made upon 
writ at law. It is assumed upon the grounds of the more 
convenient and perfect relief in the Court of Equity, by 
reason of the power of the Court to enforce the discovery 
and production of title papers. and an account for profits 
and outlays, and apportioning the expenses of the par- 
tition and charging money for equality of partition. The 
jurisdiction, therefore, would necessarily have arisen up- 
on the passing of the Act of 1829, giving the right of par- 
tition of slaves between two or more owners. Indeed, 
before that Act it had been exercised; for it was upon 
that ground that the bill was sustained in Jones v. Zolli- 
coffer, N. C. T. R. 212, 2 Hawks 623, where the defendant 
held the negro under a conveyance from three of the re- 
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In the present case, however, the defendant is not a 
tenant in common with the other parties, but they have 
the whole legal estate and may therefore recover the 
negroes from Bell at law, and have no ground for coming 
into this Court against him. We suppose he was thought 
to be one of the tenants in common in virtue of his mar- 
riage with the testator’s daughter Elizabeth, who sur- 
vived her father, an@ was one of those entitled in remain- 
der. That would have been the case, had the daughter 
Elizabeth survived either of the grand-children, William 
and Caroline, so that the estate limited over would, ei- 
ther in whole or in part, have fallen into possession da- 
ring the coverture. But it is stated in both the bill and 
the answers, that Mrs. Bell died before either of the chil- 
dren, so that, at her death, her interest was still in expec- 
tancy. Such an interest of the wife did not vest in the 
husband during the marriage, nor survive to him at law, 
but goes to her administrator for payment of debts in the 
first place, and the surplus, if any, for the husband, under 
the statute of distributions. For, although the husband 
may assign, or release the wife’s choses in action, or 
convey her expectant legal interest in personal chattels, 
Burnett v. Roberts, 4 Dev. 81, and Knight v. Leake, 2 Dev. 
and Bat. 133, yet if he do not assign or convey them during 
the coverture, they undoubtedly survive to her, or to her 
representative. 

This was formerly much controverted in this State It 
was once decided otherwise in Lewis v. Hines, | Hay. 
278. But the contrary was held soon afterwards in divers 
instances, and has continued to be held up to a very re- 
cent period, without any contradiction. The first case 
on the subject was that of Whitbie v Frazer, 1 Hay. 275 ; 
and then, after Lewis v. Hines, followed in quick succes- 
sion Blount v. Haddock,2 Hay. 183, and Con. Rep. 75; 
McCallop v. Blount, Conf. Rep. 96 ; Johnston v. Pasteur, 
Id. 464; and Norfleet v. Harris, Id. 517. Those cases 
seem to have settled the law in the estimation of the pro- 
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fession ; for wé do not find that the point was again 
raised, until the late case of McBride v. Choate, 2 ied 
Eq. 610, where it was eontended that a vested remainder 
of the wife, &fter a life estate in a slave, belonged to the 
husband and not the wife? But the Court held, that it 
did not Vest in the husband and.could not be bequeathed 
by him, but, notwithstanding his bequest, survived to. the 
wife, and there was a decree atcordingly. What was 
said in the previous case of Hearne v. Kevan, 2 Ireds Eq. 
34, calculated to throw a doubt on this question, was an 
obiter dictum and passed without observation. The point 
did not arise in the case;for no representative of the 
wife was before the Court, and it was perfectly imma- 
terial to thé plaintiff, whether his share belonged to her 
administrator or her husband ; as in neither case had they 
a right to interfere to prevent a sale of that undivided 
share, by a creditor of the husband, whose property the 
negroes were in equity, except as against the wife’s 
creditors. That the case was considered in that light by 
a majority of the Court is certain ; and it is so seen in the 
subsequent case of McBride v. Choate, in which the point 
came directly in judgment. In the present ¢asé, Mrs. 
Bell’s interest belongs to her administrator, Elijah Weeks, 
who is, indeed, made a party defendant. 

But he has not possession of any one of the slaves, and 
like the plaintiffs, he claims them from the other defen- 
dant Bell. The case then is, that five tenants in common 
of slaves sue three others for partition of slaves, not held 
by either one of them, but»held by a third person, who 
is also made a party and claims to hold for himself, and 
had refused to surrender the slaves before this suit brotight. 
As between that person, and the other parties, who are 
co-tenants, the controversy is purely legal, and they 
ought to sué him at law, and cannot transfer the jurisdic- 
tion té the Court of Equity, by makilig one or more of the 
tenants defendants with him and asking for a partition 
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of the slaves. With the partition the party, who said 
the negroes, has nothing to do; and the owners must re- 
cover the negroes from him before they can divide them 
among themselves. The bill must, therefore, be dis- 
missed with costs to the defendant Bell. 


at 
Per Curiam. Decree accordingly. 





LARRY NEWSOM vs. CHARITY NEWSOM & AL. 


Where a guardian bona fide transfers to another, for a full consideration, 
debt due to his wards, the assignee is entitled to the same remedy in Equity 
to recever the debt, which the wards would have had. 

The Court expresses its disapprobation of bringing forward in the pleadings 
irrelevant matters, and interlarding bills and answers with unavailing epi- 
thets, and with matters that have no bearing whatever on the controversy. 


Cause removed from the Court of Equity of Wayne 
County, at the Spring Term, 1847, by consent of parties. 
John Newsom was the guardian of his three infant 
children, Charity, Penelope, and Sarah, and died intes- 
state and indebted to his wards, leaving them surviving, 
and also eight other,infant children—all of whom were 
his heirs at law. e time of his death, he was seised 
in fee of a tract of land in the pleadings described ; 
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which descended to all his children. Administration of 
his personal estate was.committed to Theophilas T. Sims; 
and against him a suitywas brought by petition by the 
three children, Charity, Penelope and Sarahy b 
guardian, William Barges, to recover their ions, 
which were in the hands of their father, as their former 
guardian. The sum of $1,945 94, was found to be due 
to them, and so declared by thé Court; but it was also 
found that there were no persdfial assets in the hands of 
the administrator, and, therefore, ro decree was given 
against him therefor. A sctre facias was thereupon 
sued out by the plaintiff against the other children and 
themselves, to subject the real estate descended from their 
father, and judgment was thereon entered for the debt 
and costs; and Barnes, the new guardian, assigned the 
debt to the present plaintiff, Larry Newsom.  __ 

The intestate, John. Newsom, died indebted also to 
James Sims, and to;James Phillips, and they respec- 
tively brought suits, and ascertained their debts, but had 
the plea of fully administered, found against “them ; and 
then irregularly took judgments against the heirs at law. 

On those three judgments writs of fiert facias issued 
against the lands descended, and a tract of land was ex- 
posed to sale by the sheriff, and purchased by Larry New- 
som at the price of $3,157 50, that being the amount due 
on the three executions for debt, damages, and costs; 
and therewith the creditors, Sims and Phillips, were satis- 
fied, and the present plaintiff retained the residye in sat- 
isfaction of his own demand, as assignee of thé debt to 
thé said Charity, Penelope’ and Sarah. Afterwards, all 
those judgments and executions were set aside, as irregue 
lar and void; as may be seen in respect to one of them in 
the case of Newsom v. Newsom, 4 Ire. $81; and then the 
plaintiff. who had gone into possession of the land, suré 
rendered it to the heirs again, and»commenced this suit 
against Theophilus T. Sims, the administPator, Barnes, 
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the guardian, and against all the children and heirs of 
the intestate, John Newsom. | 

The bill states, that the several debts recovered against 
the administrator were just. and that in fact he had no 
persona! ‘assets but had fully administered the estate ; and 
therefore, that the lands descended were chargeable with 
the debts. The bill also states, that the plaintiff was 
pot aware of any irregularity in the proceedings at law, 
at the time he made his purghase and paid the money, with 
which Sims and Phillips were satisfied; and that he is 
advised, that he ought to be substituted in this Court to 
their rights against the land. And it also states that the 
assignment to him by Barnes was in consideration of the 
full amount due on the judgment in favor of his wards, 
which the plaintiff paid therefor. 

The prayer is, that the plaintiff may be declared to be 
entitled to the sum due on the judgment assigned to him 
by Barnes, and also to the two sums, which he paid in 
satisfaction of the judgment recovered by Sims and Phil- 
lips against the administrator; and that, if not paid 
within a, reasonable time by the heirs, those Sums may 
be raised by the sale of the land descended, or so much 
as may be requisite for that purpose. 

The defendants, all, put in answers. Barnes, the guar- 
dian, admits that he sold the debt to*the plaintiff for a 
price equal to the whole amount of it; but, he says, that 
he took a note for the money, and that it has not been 

He further says, that his reason for making the 
assignment was, that he considered that he was thereby 
realizing the debt due to his wards, and thought the plain- 
tiff was actuated in getting the assignment by motives 
of good will towards his wards and the other infant heirs, 
but that he has since had reason to believe, that his ob- 
ject was to purchase their land unfairly, and at a sacri- 
fice. 

The answer of the administrator states, that he had no 
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assets at the time the judgments were obtained, and has 
had none since. 

The answers of the heirs insist, that they are not bound 
by the former findings upon the question .of personal as- 
sets, and claim to havean enquiry as to th as they are 
not satisfied that the administrator has fully administered. 
They are, however, chiefly taken up in stating many-cit+ 
cumstances, evincive of a fraudulent purpose in the plain- 
tiff, in procuring an assignment of the judgment 
Barnes, and in conducting the sale of the land, so 
purchase it at an undervalue ; and insist that an assigne 
ment of an irregular judgment, thus obtained and thus 
used against infant heirs, ought not to be upheld. 

The answers further.insist, that the plaintiff, cannot 
have any relief in respect of the money - to Sims and 
Phillips, because the plaintiff can recover that thoney 
back from those persons, since their executions were 
set aside, and because those persons were proceeding. at 
law, by sctre facias, on their judgments agajost the heirs. 

By consent of all the parties, the bill was amended in 
this COurt by stating in it, that, after the sale ofthe land . 
and the executions had been set aside, Sims and Phillips 
respectively assigned their judgments against the ad- 
ministrator to the plaiotiff, instead of re-paying to him 
the money theyhad received. And sich is admitted to 
be the fact. ~ 

By consent also, there was a reference to the clerk to 
take an account of the administration of the personal as- 
sets of the intestate ; and he reported that the adminis- 
trator had fully administered, before the suits at law were 
brought against him. 





J. H. Bryan and Mordecai, for the plaintiff. 

Husted and W. H. Haywood, for the defendants.- «. 
Rurrin, C. J. The cause has been brought to a: hear- 

ing upon the pleadings and proofs and the master’s re- 
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port, &s to the state of the personal assets. ‘The assign. 
ment to the plaintiff of the judgment or decree obtained 
by the defendants, Charity, Penelope, and Sarah, against 
their-father’s administrator, is admitted in the answers; 
and it is established by the evidence, that the plaintiff 
gaveithe guardian the full value of it by transferring to 
him-a debt of another person, from whom the guardian 
tooka satisfactory security. The plaintiff, therefore, is 

ly entitled to the decreé*he asks, in respect of this 

nd. The Court so said, when the case was before 
us at law, upon the ground, that there was no remedy 
at law, and this Court would not lets just debt be lost 
for the want of a fit legal remedy. Without recurring, 
therefore, to the general jurisdiction of a Court of Equity 
to entertain a creditor’s bill against the personal and real 
representatives for a discovery and account of the per- 
sonal and real estates, and for payment out of the former, 
if'sufficient, and, if not, out of the latter, the particular 
eircumstances of the present case, constitute a clear one 
for satisfactio# to be decreed in this Court out of the lands 
descended from the debtor. Of course there is nothing 
jn tlie objections taken in the answer, that the plaintiff 
took the assignment from a.bad motive, and attempted 
to use it injuriously and oppressively to the heirs ; for the 
sale was vacated, and the possession of the land surren- 
deréd by the plaintiff. That matter is therefore now out 
of the @ase ; and, as to the assignment, it could not, in a 
legak sense, be injurious to the heirs, as it subjected them 
to the payment of neither more nor less, whoever might 
be the owner of the judgment. The Court uses the oc- 
casion, as a fit one, to express a disapprobation of bring- 
ing forward, in the pleadings, matter so entirely irrele- 
vant, and suggests to pleaders that it is well calculated 
to impair a professional reputation, thus to interlard bills 
and answers with unavailing epithets, and with matters, 
that have no bearing whatever on the controversy. 
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With respect to the other debts, which were assigned 
to the plaintiff by Sims and Phillips, no observations-are 
necessary, further than to say, that it does not appear, 
that there have been any proceedings at law, against the 
heirs on them, and that it is understood the defendants 
prefer, if the plaintiff could get a decree for the payment 
of the other debt, that these two should be added, so as 
to diminish the expense, and terminate the liti ions” 

Upon these grounds it must be declared, that : 
tiff isthe assignee and, owner of the three yates 
mentioned in the pleadings, and is entitled to have 
the money due on them for prittcipal, interest, and costs 
at law, and also the costsof this suit, gatisfied"6ut of the 
lands descended from the intestate and described in 
pleadings, subject to-a deduction fer the clear ts 
made, or that might have been made by the plaintiff from 
the said land, while it was occupied by’him, as in the 
pleadings mentioped. And it must be referred’ to the 
master to enquire what sums are due to the plaintiff in 
the premises, after deducting the pees of*the land. 


7 





Per Contam. pertve accordingly. 
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If, when « man is so drunk as to render hin an easy prey to the fraudulent 
designs of another, an onfair advantage is taken of his situation to procure 
hin¥ an unreasonable bargain, a Court of Equity will interfere and 

nd the contract, not on the ground of his drunkenness, but of the fraud. 


Cause removed from* the Court of Equity of Cald- 
well ee the Spring Term, 1844, by comet of 


it bill charges, that the plaintiff and William How. 
ard Were the bastard and only children of one Polly 
Howard, and that William Howard died in August 1840, 
intestale, and without any lawful issue For uine or ten 
years before his death, he had been very intemperate, so 
much so that his mind was’ impaired; and about two 
months before his death, he purchased from the defendant, 
John Witherspoon, a tract of land, for the sum of $4,000, 
which he paid for in upon other persons. 

The bill further stat at, at tlie time of the purchase, 
and before the deed for the land was executed, it was 
distinctly understood between the parties, that the vendor, 
John Witherspoon, was to execute a deed, conveying the 
fee-gimple in the land ; that the deed was drawn by one 
of the other defendants, Dula, who was the brother-in-law 
of the grantor, and witnessed by him andygnother, who 
is the son of the defendant, and only conveys an éstate 
for the life of William Howard ; that nothing was, at the 
time of its exeetition, said as to the extent of the estate 
conveyed, and that the grantee, William Howard, ac-~ 
cepted it, under the belief that he was getting a deed in 
fee simple ; that the sum of $4,000 was a high price for 
the fee simple, and that from the habits of William 




















* 


DECEMBER TERM, 1847. 129 


ee —— _ —— 


Calloway v. Witherspoon. 








Howard, it was not worth $300 for his life-estate, and 
the deed was executed in June, 1840. The bill charges, 
that the defendant John Witherspoon held the land in 
right of his wife, and well knew he could not convey.a 
fee simple, but, by his false suggestions and fraudulent 
conduct, induced William Howard to believe that he 
could ; that, since the. death of the latter, the plaintiff 
requested John Witherspoon to correct the deed and 
make a good title ih fee simple, which he refused. The 
bill prays that either the contract may be rescinded and 
the defendant John Witherspoon be decreed to repay the 
money received by him, or that he may be decreed to 
execute a good and sufficient deed in fee simple with 
general warranty. The bill further charges, that, in the 
division of the estate of William Dula among his*heirg 
the land now in question was assigned to the wife of the 
defendant John Witherspoon, who was one of them, and 
valued by the commissioners at $2700, and that real es- 
tate was higher in"market at that time than when the 
defendant sold to William Howard, and charges a com- 
bination between the defendants to defraud William 
Howard. , 

The answer of John Withers admits the sale of 
the land to William Howard, at sb wn request and at 
the price of $4000 ; admits that it was held by him as 
land which he had got by his wife, and that, in the divis- 
ion of the estate among the heirs of her father, it was as- 
signed to her as one of them, and was valued by the com- 
missioners at $2700, but denies that was its true value, 
It avers that William Howard well knew his title to the 
land, and that he could not convey it in fee; and denies 
that he sold or intended to sell, or that Howard bought or 
intended to buy, any thing but the life estate of the defen- 
dant. It avers that the deed was prepared by William 
H. Dula, who was instructed*by said Witherspoon, as: to 
the interest intended to be conveyed, and, before it was - 
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executed, it was distinctly and fairly read over to William 
Howard, who expressed himself fully satisfied with it, 
and denies that he thought he was receiving a deed in 
fee. He admits the deed was intended to convey an 
estate for said defendant’s own life, and that he thought 
it did convey such estate, and consents to have the deed 
so rectified. In another part of his answer he states, that 
he was to convey an estate for the life of Howard as well 
as his own, and is willing to correct that error. 

»The answer of William H. Dula states, he knows 
nothing of the contract, but as told him by John Wither- 
spoon ; at the request of the latter he drew the deed, but 
did not witness it, nor was he present when it was execu- 
ted; was told by John Witherspoon to draw the deed, 
so as to convey only his life estate as that was all he 
had sold, 

The answer of W. P. Witherspoon, denies all knowl- 
edge of the trade between the parties ; was a subscribing 
witness to the deed, and belie. es he fread it over to Wil- 
liam Howard, and if so, read it correctly; denies he made 
any attempt, or that any was made in his presence to in- 
duce W. Howard to believe, that it was a deed in fee 
simple. . 

Replications were taken to the answers, and the case 
was set for hearing. 


Boyden, for the plaintiff. 
Avery and Bynum, for the defendants. 


Nasa, J. The equity of the plaintiff’s bill is, that, in 
purchasing the land in dispute from John Witherspoon, 
William Howard bargained for, and intended to buy, a 
fee simple in the land, and was induced by the fraudulent 
representations of the said Witherspoon to accept a deed, 
which did not convey such’ an interest, under the belief, 
that it did cenvey it, and that it was sufficient for that 
purpose. The bill charges, that fhe price paid for the 
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land was the full value of the fee simple, and the an- 
swers do not deny it. It is indeed admitted by the defen- 
dant, John Witherspoon, that the land, when allotted to 
his wife, was valued at $2,700, but he denies that was its 
full value, but does not state what it was worth. 

No person was present when the bargain was made. 
We are left therefore to draw our opinion from the deed 
itself, and the after declarations of the parties, and the 
facts admitted. Upon its face, the deed conveys to Wil- 
liam Howard nothing but an estate for his life, with a 
general warranty from J. Witherspoon and his heirs of 
title to him and his heirs for ever. The price given was 
the full value of the fee simple of the land, and the defen-. 
dants admit, that it was the intention of the grantor to 
convey to Howard a title for the life of John Witherspoon, 
or for his own life and that of Howard. It is further ad- 
mitted, that William Howard was a very intemperate 
man, and that, at the time the deed of conveyance was 
executed, he had been drinking. The plaintiff does not 
pretend that William Howard was, at the time of making 
the contract, drunk to that extreme point, as would, of 
itself, invalidate the Act, but that he was so drunk as to 
render him an easy prey to the fraudulent designs of the_ 
defendant, John Witherspoon, and if, while in that situa- 
tion, an unfair advantage has been taken of him to pro- 
cure from him an unreasonable bargain, a Court of Equity 
will interfere and rescind the contract, not on the ground 
of his drunkenness, but of the fraud. Cook v. Clagworth, 
18 Vez. Jr. 12. Say v. Barwick, 1 Ves. and Be. 195, 
Story’s Eq. 1 vol. 236,s8. 231. The witnesses,on both 
sides, agree as to the intemperate habits of William How- 
ard, but differ as to its effect upon his ability to manage 
and transact his business, or make contracts. Some of 
those on the part of the plaintiff state, that he was rarely 
sober, and when drinking appeared to have no mind; 
those examined for the defendants never saw him so 
drunk as to disqualify him. There are three witnesses 
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to the conveyance ; only one has been examined, and he 
by the plaintiff—David E. Bowers. He states that How- 
ard, “for some time before his death, had become very 
intemperate, from excessive drink,” and, “that he had 
frequently seen him when intoxicated—that his mind ap- 
peared to be entirely void of reason,” and, “that he was 
intoxicated at the time the deed was executed.” On his 

cross-examination, he was asked bythe defendant, “If, 
at the time the deed was executed, Howard's mind was 
not ina situation to know very well what he was do- 
ing?” The answer is, “He appeared to be in a situation 
in which he might do business—not so bad as he had 
some times seen him, and not so good, &c.” It is then 
established, that he was, at the time the contract was 
executed, in a state of intoxication. Was an unlair ad- 
vantage taken of his situation, to obtain from him an un- 
reasonable bargain? We think the evidence fully estab- 
lishes such to have been the fact. If the contract was 
such as the defendant alleges, then it is unreasonable 
upon its face. No witness valued the fee simple at 
more than $4,000,and all but one at prices ranging 
from three thousand to that sum, and yet, we are told, 
that Howard agreed to give for the life estate of John 
Witherspoon, the large sum of $4,000, the full value of 
the fee. As a reason, however, why he should be 
willing so to do, itis alleged, that there was a feud 
between him and the plaintiff’s family and that he 
had, at different times, declared they should not enjoy 
any of his property ; that he had so fixed it, they should 
not. It is strange, if such was his determination, it had 
not occurred to him, that a will would have been more 
efficacious. It would have executed his purpose, and left 
him in the fall and free enjoyment of his property during 
his life. Instead of so doing, it is alleged that while .in 
the enjoyment of his mental faculties, and with a fall 
knowledge of what he is doing, he accepts a deed, which 
not only deprives the plaintiff and her family of the en- 
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joyment of his property after his death, but actually 
makes his own enjoyment of it dependant upon the life 
of Witherspoon. The»land excepted, Mr. Bowers tells 
us, he was not worth $150, and the witnesses for the. de- 
fendant testify, that he was a young man, and as likely 
to live a long time as any one. Now, it is certainly trae, 
that Howard bad the legal right te dispose of his proper- 
ty as it is alleged he did, but the unreasonableness of 
such a disposition is, in our opinion, strong evidence, 
either that he was imposed on, or that he did not under- 
stand the nature of the conveyance he accepted., But 
farther to show, that Howard was not imposed on, the 
defendant alleges, that the deed was distinctly and de- 
liberately read over to him before it was executed, and 
he expressed himself, and that to different persons, that 
he was satisfied, and that he had got such a deed as he 
had bargained for. Mr. Bowers is asked, if the deed was 
read to. or by Howard ; he states he does not know; he 
is then asked what kind of a title he understood was 
to be conveyed; he answers, he does not recollect to 
have heard any thing said by the parties at the time, 
as to the title, but he understood, it was to bea full, 
good, and absolute title. At the time the conveyance 
was executed, there were four persons present, beside 
the parties to the instrument, to-wit, William H. Dula, 
the brother-in-law of the defendant, and the three attest- 
ing witnesses, of whom Mr. Barnes was one, and the son 
of the defendant another. Mr. Barnes alone is examined, 
and no reason is assigned, why the testimony of the oth- 
ers has not been brought before us. If they could have 
sustained the allegation of the answer of John Wither- 
spoon upon this point, we have little doubt, it would have 
been done. The allegation, then, that the deed was read 
over Howard, and that he understood it, is not sustained, 
But it is proved, that, to different persons he did state, 
that he was satisfied, and that he had got such a deed as 
he had bargained for. Did he get such a conveyance, as 
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according to the answer of John Witherspoon, he had 
bargained for? Certainly not; he was then either mis- 
taken or had been imposed on: he did not get the estate 
he had contracted for, but one, which, though of a higher, 
was of a different, character, and which in the event 
turned out to be worth little or nothing. Did he under- 
stand the deed as written? We cannot believe he did. 
Howard lived but about two months after the convey- 
ance was executed, and, after it was so executed, he offered 
to sell the land to Danie! Horton, and, a short time before 
his death, he consulted James Brown, another witness, 
as to arranging his worldly affairs, as he said he was 
sick, and thought he would die; and after the payment 
of his debts, he intended to give the land to the son of 
Polly Simmons. He had no land to give, but that now in 
question, and if he had known the nature of the deed he 
had gotten, he must have known, he had nothing in it to 
devise; that his interest expired with his life. His mean- 
ing, then, when he declared he was satisfied with the 
deed, that he had gotten what he had bargained for, 
was, not that he had purchased nothing but his life 
estate, but that he had got a deed from John Wither- 
spoon, with general warranty, and that would make 
his title good. He relied upon the warranty, either as 
conveying the fee, or as binding the grantor to make it, 
and such belief was produced on his mind by the frau- 
dulent representations of the defendant Witherspoon. 
We are confirmed in the opinion, that William Howard 
believed he was purchasing the fee in the land, 
and that he had done so, from the additional facts, that 
John offered the land to Thomas Isbell, one of the sub- 
scribing witnesses, at the price of $3500, the full value of 
the fee simple, and that, after the sale, he advised Cat- 
lett Jones to purchase it from William Howard, telling 
him it would suit him, and upon neither of these occa 
sions did he speak of a life estate. Whether, however, 
the conveyance was drawn so as to convey but a life in- 
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terest to Howard, by mistake or fraud, is not material to 
the relief of the plaintiff, for’in either case, the Court 
will correct the instrament. We are perfectly satisfied 
it was so drawn either by fraud or mistake. So far from 
Howard understanding it, Witherspoon himself, accord- 
ing to his answer, did not. He says in one part of it, that 
he sold only his own estate, namely for his own life, and 
in another part that the contract was for a conveyance 
of the land for the lives of himself and William Howard, 
while the deed conveys but an estate for the life of How- 
ard. It is admitted, therefore, that there was an error or 
mistake, to some extent at least, and the defendant says 
he is willing the plaintiff shall enjoy the estate, while he 
lives, and that he has not disturbed her. But where a 
mistake is thus clearly established, upon the parties own. 
admission, we are the more at libefty to give weight ‘to 
other circumstances, as to the extent of it. Upon that 
point, the value of the estate, the understanding of the 
only subscribing witness as to that bargained for, the 
purpose of the purchaser to dispose of the land, as if he 
had the fee, the omission of the defendant to produce evi- 
dence that the treaty was for a life estate only, or that 
the deed was read by Howard or to him, when he was in 
a condition to understand it, and when it appears really 
not understood, by any of the persons present, all satisfy 
us that the conduct was for a sale and purchase in fee, 
or at least that Witherspoon was to convey in fee, with 
general warrnty. And we must so declare, and'that the 
deed was otherwise drawn, either by fraud or mistake. 
The plaintiff, therefore, is entitled to the relief she seeks. 


Per Curiam. Decree accordingly. 
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An account, stated iu writing and settled and signed by the >a is a bar 
to a bill for another account. 

If the plaintiffs state the settlement in their bill, they cannot ca to have it 
opened, but for some fraud, omission or mistake pointed out. 

Where a bill for an account lies, the defendant can adduce the settlement, 
and shew thereby, that the parties have already accounted, and therefore 
ought not to be compelled to do so again. 

The difference is, that when the defendant sets up this defence, he must state, 
upon his oath, that the account, as settled, is just and true; and, in that 
case, it is conclusive, unless impeached upon one of the grounds mentioned. 

The sale of an infant's land ought not to be decreed by a Court of Equity, 
upon ex parte affidavits, without any reference to ascertain the necessity 
and propriety of the sale, and the value of the property. 

The material facts ought to be ascertained and put upon the record, either 

by a report or the sending of an issue, and, after a sale, it ought to appear, 
in like manner, to be for the benefit of the infant to confirm it. 

Where a guardian obtains a decree of a Court of Equity for the sale of his 
ward's land ; to make him liable for any loss in consequence of such sale, 
it must appear that he wilfully practised a deception on the Court by false 
allegations and false evidence or by industriously concealing material 
facts. 

Tt would be hazardous to impeach confirmed judicial sales, upon the ground 
of inadequacy of price ; and, if it can be done in any case, it must be a 
very strong one of deceitful practice on the Court. 

Althoogh it is the duty of a Ceurt of Equity, when the real estate of an in- 
fant is sold under its decree, to direct the proceeds to be held as real es- 
tate, yet a husband of such infant, who has received the proceeds from his 
wife's guardian, has no right to complain that such course has not been 
adopted. 


Cause removed from the Court of Equity of Edge- 
combe County, at the Spring Term, 1847, by appeal of 
the plaintiffs. 

Reddin Lynch died intestate, leaving Nancy his widow, 
and the plaintiff Elizabeth, his only child in tender in- 
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fancy. Administration of his estate was taken by David 
Bradley, and the widow intermarried with the defendant, 
Willie Bradley. The intestate left several negroes, and 
was also seised, at his death, of the undivided half of a 
tract of land which had descended to him and his brother 
Hansel Lynch, from their father. After the death of 
Reddin, the land was divided between the plaintiff, Eliza- 
beth, and her Uncle Hansel, in 1827. In February, 1$29, 
the defendant (his wife being then recently dead) was 
appointed the guardian of the infant Elizabeth, and re- 
ceived her share of the slaves of the estate from the ad- 
ministrator, four in number, namely, a man aged 23 years 
old, a girl 11 years, one 13 years, and a boy 9 years old. 
In March 1829, the defendant filed a petition, as guardian, . 
in the Court of Equity, in which he set forth that his ward 
owned the land mentioned and her share of the negroes ; 
and that the land was of but little value and the rents 
very small, and that the annual proceeds of the land and 
negroes were too small to afford a maintenance to the 
infant, who had no other means of subsistence: and that 
it was therefore necessary, that some part of her real or 
personal estate should be sold for the purpose of supply- 
ing the means of her subsistence and education : and that 
the petitioner believed it would be to the advantage of 
the infant that the land should be sold in preference to 
the negroes: and he therefore prayed for the sale of the 
land. To the petition were annexed the affidavits of the 
petitioner and two other persons, that they believed the 
facts stated in the petition to be true, and that the in- 
terest of the infant Elizabeth would be materially pro- 
moted by the sale of the land. Thereupon'the Court de- 
creed the sale, and appointed the Clerk and Master to 
make it upon a credit of one and two years; and to the 
next term, September 1829, he reported a sale on the 13th 
of April to the defendant, at the price of $500, for which 
he had given bonds with approved sureties. The Court 
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confirmed the report, and ordered the master to make a 
conveyance to the defendant, and also to deliver to the 
defendant, as guardian, his two bonds for the purchase 
money, if the master should find that the defendant had 
given sufficient security for his guardianship : which was 
accordingly done. 

The defendant continued to be the guardian of Eliza- 
beth, until her intermarriage with the other plaintiff, 
Harrison, in July, 1843. 

The bill was filed in August, 1845. It states that 
after the death of Reddin Lynch, his widow occupied all 
the land until her irtermarriage, and that the defendant 
did so afterwards until the sale above mentioned: That 
immediately after his wife’s death the defendant con- 
ceived a strong desire to own the plaintiff’s land, and 
that, with that view, he filed the petition, and that the 
reasons set forth therein for the sale were frivolous and 
untrue pretexts: That the land was worth from $1200, 
to $1500; and that the defendant took active pains to 
depreciate it by decrying its value, and also to suppress 
competition in the bidding: That the defendant applied 
to respectable persons, who were resident in the neighbor- 
hood, and knew the land and its value, to join in the affi- 
davits annexed to the petition and they refused ; and that 
he then procured the two other persons to make the affi- 
davits, who were of easy and accommodating dispositions, 
and resided, the one four, and the other six, miles from 
the land: That, during the time the defendant occiipied 
the land, he permitted the buildings and enclosures to go 
to waste, and thereby diminished the market value of it: 
and the bill distinctly charges, that the intent and pur- 
pose of the defendant in procuring the sale of the land 
was to purchase it at a sacrifice; and that it was for 
that reason that he did not inform the Court, upon the 
coming in of the report, of the inadequacy of the price, 
and thereby protect his ward from undue loss. The bill 
also alleges, as a breach of his duty, that the defendant 
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procured the report to be confirmed and an order for the 
payment of the price into his hands, as guardian, and 
desiguedly omitted to cause it to be secured to any spe- 
cific use or purpose, and a portion.of the negroes to be 
set apart, as a substitute for the land sold. 

The bill further states, that the defendant seldom hired 
out the plaintiff’s slaves, but kept them in his service, 
and would not account for the full value of their Services:: 
That the plaintiff, Nicholas, applied to the defendant for 
a settlement of his accounts as guardian; but that he 
refused to come to any settlement, and in February 1844, 
paid the sum of $55, and soon afterwards $10 more, and 
alleged that those sums were all that was due upon his 
guardianship, including the hires of the negroes, and the © 
rents of the land before the sale and also the price of 
the land. 

The bill then insists, that in justice and equity the land 
should be considered as still belonging to the plaintiff 
Elizabeth, and that the defendant ought to be considered 
a trustee for her: and if that be not so, that, at all events, 
the proceeds of the sale of it ought to have been secured 
to her, and that the defendant ought to make the same 
good to her. ; 

The prayer is, that the purchase of the land may. be 
declared fraudulent, and the defendant be decreed to con- 
vey to the plaintiff Elizabeth, and for an account of the 
rents and profits of the land, and also of the personal 
estate, and that all sums, that Mrs. Harrison may be 
entitled to in respect of the sale of the land, may be 
settled and secured to her out of the fund in the de- 
fendant’s hands. 

The answer denies, that any waste was permitted by 
the defendant on the land, or that his wife or he ever oc- 
cupied it. It states that there were no improvements on 
it, except some detached pieces of cleared land, contain- 
ing in all about 17 acres, very badly enclosed: That in 
1828, the defendant leased those pieces for $3 ; of which 











140 SUPREME COURT. 


——— oa 


Harrison v. Bradley. 





Se 








he kept $1, in respect of his wife’s dower, and accounted 
for the other $2, as part of his ward’s estate: That, im. 
mediately after he was appointed guardian, in February 
1829, he offered the land for rent; but that owing to 
there being no house on it, and the poverty of the land, 
and the defective fences, he could get no offer for it. Be- 
lieving that he would afterwards be unable to get tenants, 
knowing that there were debts encumbering the personal 
estate, he thought it best that the land should be sold 
rather than keep it lying idle, and paying taxes on it, 
daring the long minority of his ward, who was then about 
three years old ; and, accordingly, and with the sole view 
of promoting her interest, he consulted counsel and was 
advised to apply to the Court of Equity for an order to 
sell it, in aid of the personal estate. The defendant de- 
nies, positively, that he used any practices to impose on 
or deceive the Court, or that he applied to or procured 
any persons to give evidence in support of the application, 
but such as he believed knew the land well, and were 
good judges of what was for the interest of the ward. 
He states, that he did not wish or intend to purchase the 
land, when he filed the petition nor when it was offered ; 
but that finding no bid made, and supposing that, if any 
should be made, it would be small under those circum- 
stances, and being determined the land should not be 
sold at a sacrifice, he made up his mind to give the value 
of it himself, as well as he could ascertain it, and there- 
fore he bid $500: That he was not particularly ac- 
quainted with the land ; but he had ascertained that the 
other half of the original tract, being the share of Hansel 
Lynch, had been a short time before sold for $500, and 
supposing him to know the land well and to be a com- 
petent judge of its value, he bid the same sum for the 
other half, considering, then and now, that to be its full 
value: That the defendant was desirous not to purchase 
the land, and that the master kept the bidding open until 
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the succeeding County Court, but, receiving no other bid, 
he then declared the defendant the purchaser. 
The answer thereupon insists, that the defendant by 
force of the decree and conveyance from the master, had 
a good title to the land; and, moreover, that as the de- 
cree directed the money to be paid to him as such, and 
without any settlement of any property in lieu of the 
land, he is not chargeable with any error in law upon 
that point, as it was not his act, but that of the Court. 
The answer then states, that the defendant annually 
returned his accounts, as guardian, to the County Court, 
and included therein all the hires of the negroes, and the 
price of the land with the interest accruing thereon, and 
the same were duly audited and allowed by the Court. - 
It denies that the defendant kept the negroes in his ser- 
vice, and avers that he accounted for the whole estate in 
his returns. A copy of those accounts is annexed to the 
answer as a part of it, and the original of the last one, 
made to May 1844, isexhibited. The answer then states, 
that soon after the marriage of the plaintiffs, he was re- 
quested to settle, by the plaintiff Nicholas; and the de- 
fendant thereupon gave him a full statement of all his 
transactions, by laying before him, his said guardian a@- 
counts and vouchers to support them; and that after 
time taken for full examination, the said Nicholas ex 
pressed himself fully satisfied therewith ; and the defen- 
dant then delivered to him the negroes belonging to his 
wife, and after first paying him $55, in February, paid 
him on the 25th of May 1844, the sum of $10 92, as the 
.balance due on the last account, and took his receipt ~ 
therefor on the account in full: and the answer insists 
on that settlement of the accounts and the plaintiff’s re- 
ceipt thereon as a bar to a decree that he shall now ac- 
count, as if he had pleaded the same. 
The accounts began in February 1829. It appears by 
them, that the ward’s estate was indebted at that time 
$202 224 for owelty of partition of the land between her- 
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self and her uncle, and of the negroes between herself 
and the defendant, and for her share of a balance due her 
father’s administrator on his accounts: and that the de- 
fendant, afterwards, was obliged to pay Reddin Lynch’s 
administrator, on a refunding bond, the further sum of 
$238 01, for her share of a recovery effected against him- 
The hires of the negroes appear to be regularly entered, 
and to have barely supported the ward for several years, 
though they gradually increased, notwithstanding the 
charges also increased by reason of one of the negro 
women having a large famity of young children, and the 
expenses of the ward’s education. The defendant gave 
the ward credit in the account for $500, as the price of 
the land, when it fell due; and there does not appear any 
charge in the account, that does not seem quite moderate 
‘for the expenses of the negroes, or the board, education, 
and clothing of the ward. In the return in May 1844, 
the defendant is charged with the balance due upon the 
preceding return, and it appears upon the original, that 
it (as the others had been) was credited and allowed by 
three members of the Court, who signed it. Therein, the 
plaintiff is charged with $55, paid to him in February 
1844, and a balance is struck of $10 92, and signed by 
Phedefendant ; and immediately below, the defendant 
* @ave a receipt as follows: 


May 25th, 1844. Received the above amount as sta- 
ted from Willie Bradley, guardian of Elizabeth R. Lynch, 
in right of my wife, now Elizabeth R. Harrison. 

(Signed,) “N. C, Harrison.” 


Depositions were taken on both sides as to the value 
and condition of the land. It appears that the share of 
Hansel Lynch was sold by him at $500; and several wit- 
nesses. think that a fair price for that lot as well as for 
theiland of the plaintiff. Others however say, that both 
parcels were worth more ; and upon the whole evidence 
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it seems probable that the land of the plaintiff was worth 
about $600, or $650, though it could not be sold for that 
sum, because it did not adjoin any person desirous or able 
to buy it. But all the witnesses agree, that but little of 
it was cleared and the most of it in swamp; so that little 
or no rents could be had for it, without laying out capi- 
tal or labour to a considerable extent, in clearing and 
ditching. 

Upon the hearing in the Superior Court the bill was 
dismissed, but the decree did not declare the grounds of 
it; and the plaintiffs appealed. : 





B. F. Moore, for the plaintiffs. 
J. H. Bryan, for the defendant. 


Rurrim,C. J. The Court finds no reason for disturbing’ 
the decree. In respect of the personal estate, the plain- 
tiffs cannot have any decree against the defendant. The 
negroes, with their numerous increase, have been deliv- 
ered to the husband, and he has also settled the accounts 
with the guardian and received the balance due on it, and 
given a receipt for it as such. It is not necessary to cite 
authorities, that an account stated in writing, and settled: 


and signed by the parties, is a bar toa bill for snout 
54 






account. If the plaintiffs state the settlement‘in th 
they cannot ask to have it opened, but for some fraud, 
omission, or mistake pointed out, Ifthe bill take no no- 
tice of the settlement, but is simply for an account, in a 
‘ case, in which a bill for an account lies, it follows, that 
the defendant can adduce the settlement and shew thereby 
that the parties have already accounted, and therefore 
ought not to be compelied to do so again, The differ- 
ence is, that when the defendant sets up this defence, the 
rule is, that he must state upon his oath, that the account 
as settled is just and true; and in that case it is cenclu- 
sive, unless impeached upon one of the grounds men- 
tiened. For fair #@ttlements, like other contracts, ought 
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to be binding. Here the accounts were stated, signed 
and settled, and there is nothing to impeach them; for 
the bill does not even notice the settlement. The final 
account refers, upon its face,to those before returned 
and they must have been known to the husband. The 
defendant says that he in fact had them and examined 
them carefully; and he further states, positively, that 
the whole account was just and true. There is no 
ground, therefore, on which that settlement can be dis- 
regarded. 

The Court cannot forbear expressing a decided disap- 
probation of the loose and mischievous practice, adopted 
in this case, of decreeing the sale of an infant’s land, up- 
on ex parte affidavits offered to the Court, without any 
reference to ascertain the necessity and propriety of the 
sale, and the value of the property, so as to compare the 
price With it. The Court ought not to act on mere opin- 
ions of the guardian or witnesses, but the material facts 
ought to be ascertained and put upon the record, either 
by a report of the master or the finding of an issue ; and 
after a sale it ought to appear in like manner to be for 
the benefit of the infant to confirm it. Otherwise there 
is great danger of imposition on the Court and much in- 

gary to infants. In the case before us, if it were admitted 
that the ward lost by the sale of her land, it is not seen, 
that the guardian did more than err in opinion, as to the 
infant’s interest ; for the facts stated in the petition do 
not appear to be untrue ; and there is no evidence of an 
effort to prevent competition at the sale or before. The 
only prejudice alleged in the bill is, that the land was sold 
too low. On that point the guardian or the witnesses 
made no representation. It was incumbent on the Court 
to direct an enquiry, as to the suitableness of the sale at 
the price, taking into view the income from the land, the 
ward’s age, and the condition of her estate. Certainly, 
a guardian is not to answer for error in the Court in those 
respects; for he cannot undertake set himself above 
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the Court, whose advice he asks. To make him respon- 
sible, if he be so at all, for a loss to the ward, something 
more than a loss and an error of a Court must be made 
to appear. It ought, at least, to be established, that -he 
practised a deception on the Court by false allegations 
and false evidence, or by industriously concealing ma- 
terial facts. However, it is not our purpose at present 
to lay down any rule as to the liability of guardians, for 
losses to wards from sales of their land. It will be suf- 
ficient to do so, when 2 case of such injury shall come up. 
The plaintiffs do not establish any thing like a previous 
design of the defendant to buy the land; and they fail 
to render it even probable, that it was not the ward’s in- 


terest to confirm the sale that was made, rather than not — 


make one at all. It is true, there is some difference ‘of 
opinion, about the value of the land. But suppose it to 


be worth $600, or a little more, there would stillenot be © 


such a disparity between the price and value as would 
induce the Court to annul a contract inter partes. This 
case stands on ground even higher than that. The right 
of rejecting the sale is reserved to the Court ; but instead 
of doing so, it confirms it, and thereby holds the purchaser 
bound. It would be hazardous to impeach confirmed ju- 
dicial sales, upon the ground of inadequacy of price ; a 


if it can be done in any case, it must undoubtedly bést : 


Very strong one of deceitful practice on the Court. With 
out commenting minutely on the evidence here, it will be 
sufficient to say, that it produces a decided impression, 
that, under the circumstances, it was the interest of the 
ward, that the sale should have been made at the price 
given, rather than not sell at all; and that, even if the 
land were worth more intrinsically, it is not probable, 
owing to its condition and situation, that more could have 
been had for it in any reasonable time. The proceeds of 


sale were almost indispensable to the infant, inthe state - 


of her property. The land yielded no.profits, and would 
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not, without an outlay beyond the power of the owner. If 
not sold, it would have been chargeable for taxes, and at 
the end of her pupilage, would still have been in a wild 
and waste state. On the other hand, it has yielded $500, 
and compound interest thereon for about fourteen years : 
altogether, upwards of $1100, Besides, there were debts, 
then due, exceeding $200, and others, afterwards ase 
certained, to a greater amount; and for the discharge of 
them, and the education of the ward, there was nothing 
but the negroes. During the same period, they have 
yielded above $1500, in hires, and have more than 
doubled in number. So that it is plain that she would 
have suffered more loss by a sale of negroes for the pay- 
ment of her debts, besides being cut off from resources 
for nurture and education. The Court, therefore, must 
declare, that the sale of the land was not procured by the 
defendant in bad faith, but that, under the circumstances» 
it was a discreet and proper act. 

The bill also insists on a liability of the defendant, be- 
cause he did not keep and have settled on the plaintiff, 
Mrs. Harrison, as much of the personal property, as 
would have been of the value of $500, to go as real es- 
tate. This is founded on the provision of the Act of 
1827, which requires the Court to set apart as much of 
one kind of property as will be a substitute for that of 
the other kind sold, and enacts that the portion set apart 
shall go as that sold wauld have done, until the equitable 
owner shall make a disposition of it, that will change its 
character. No doubt it was the duty of the Court of 
Equity to have complied with these provisions. Per- 
haps, also, the guardian might have witheld as much of 
the personal property from the husband of his infant 
ward, and insisted on its being settled as real estate. It 
is not necessary to say how that would be, as it is not 

‘the question here. The question before us is, whether 
the husband, by joining his wife with him, can bring a 
bill to compel the guardian to make good this sum out of 
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his proper goods, when the husband has in his own hands 
the whole estate, out of which the settlement ought to 
be made. Undoubtedly, that much of the personal estate 
is, or ought to be considered, as land, between the husband 
and wife, and between her personal representative and 
heir. Why does not the husband set up a sufficient 
fund and settle it for that purpose? If he will not, the 
wife has a right to insist on it by her bill, filed by a next 
friend. But, clearly, they cannot charge the present de- 
fendant with that sum, when he delivered the whole 
estate to the husband, and he now hasit. Whether he 
could be made liable by the wife, upon the insolvency of 
the husband, may admit of more doubt—though it would 
seem hard that he should, as the Court omitted to desig- 
nate a fund for the purpose. But, if he could be reached 
by the wife ultimately, he assuredly cannot be on the bill 
of the husband and wife, and while the husband has the 
fund itself, and is, in respect thereto, the person primarily 


liable. 


Per Curiam. Decree affirmed, with costs. 
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ANN B. REA ts. WILLIAM L. RHODES & AL. 


In the case of a legacy to one for life, remainder over, the assent of the ex- 
ecutor to the legatee for life, enures to the benefit of the remainder-man, 
and vests in him a legal estate, which is liable to execution. 

The assent of the executor vests the legal estate in the legatee, though the 
executor may thereby commit a devastavit, and a creditor can only follow 
the property in a Court of Equity. 

It %s not necessary that an assent be expressly giveu or directly proved, for it 
may be implied from the acts of the parties, or the declarations of the ex- 
ecutor, though not amounting simply to an assent. But the acts or decla- 
rations, in order to have that effect, must be such as are unequivocal, and 
satisfy the mind, that the executor meant to acknowledge the right of the 
legatee to the thing, and, of course, to determine his own title or control 
over it, in opposition to the legatee. 

The cases of Hostler v. Smith, 2 Hay. 305, Alston y. Foster, 1 Dev. Eq. 
337, and Knight v. Leake, 2 Dev. and Bat. 133, cited and approved. 


Appeal from the Court of Equity of Washington 
County, at the Spring Term, 1847. 

Arthur Rhodes made his will June 23rd, 1836, and 
therein gave to his wife, Amelia, his manor plantation, 
fifteen slaves, by name, with his household and kitchen 
furniture, (except a bed and furniture) and his stocks of 
horses, cattle, sheep and hogs, and his farming utensils, 
for her life ; and after her death he directed the land to 
be sold, and he gave the proceeds thereof and the said 
negroes to his son Edmund Rhodes, and his grand-chil- 
dren. the children of his deceased son William Rhodes, 
equally to be divided between them, that is to say, one 
half to Edmund, and the other half to the said grand- 
children. He also gave to his son, Edmund, six other 
slaves specifically, and a bed and furniture. The testa- 
tor appointed his wife the executrix and his son Edmund 
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executor, and died shortly afterwards. In November 
1836, the will was proved, and Edmund alone qualified 
as executor. Mrs. Rhodes was an aged lady, between 
sixty and seventy, and quite infirm, and her son Edmund 
lived with her, asa member of her family, at the late resi- 
dence of her husband, until her death. During that period 
the negroes continued on the plantation generally, though 
some of them were occasionally hired out, and the con- 
tracts of hiring were made by Edmund Rhodes, who was 
the executor of his father, and also managed his mother’s 
plantation for her. Edmund Rhodes was also the ad- 
ministrator of his deceased brother William, and his 
father, Arthur Rhodes, was his surety in that office. The 
children of William Rhodes were William L., Elizabeth; 
James E., Joseph H., and Franklin A.; and, as next of kin © 
of their father, they instituted in May 1842, a suit by pe- 
tition, against Edmund Rhodes for an account and pay- 
ment of their distributive shares, and in August 1842, re- 
covered $197 24, besides costs, and sued out a fiert facias, 
and levied it on Edmund Rhodes, one half in remainder 
of the slaves left to his mother for life, and they were af- 
terwards sold under a venditiont exponas on the 22d of 
July 1843, and the present plaintiff became the purchaser 
by Charles Latham, her agent. 

_In March 1843, the present plaintiff also recovered a 
judgment for $2500, and costs, in an action at law, which 
she had instituted against Edmund Rhodes; and thereon 
she sued out a fiert fiacias, which was also served on the 
interest or half part in remainder of Edmund in those 
slaves ; and the sale by the sheriff, under which the plain- 
tiff purchased, was made under this execution as well as 
that of William L. Rhodes and others before-mentioned. 
The sale was made at the residence of Mrs. Amelia 
Rhodes, and in the presence of herself, Edmund and 
William L. Rhodes. Afterwards, William L. Rhodes for 
himself, and as the guardian of his brothers and sister, 
who were all infants, instituted in February 1844, an ac- 
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tion at law against Edmund Rhodes in his own right, and 
as executor of his father on his bond, as administrator of 
William Rhodes deceased, assigning as the breach the 
non-payment of the hires of the negroes belonging to that 
estate for the year 1843, and which fell due at the end 
of that year and amounted to $126 11. No defence was 
‘made to the action; but a judgment by default was en- 
tered and a reference to the Clerk to take the accounts. 
He did so, and reported that the sum of $126 11 was due, 
upon the admissions of the parties, Edmund, and William 
L., who attended before him; and at May term 1844, 
jadgment was rendered therefor; and upon it a fieri 
Jacias was issued against the goods and chattels of the 
testator Arthur in the hands of the executor, and against 
the proper goods of Edmund Rhodes, and on the 16th of 
August, 1844, the whole of the negroes then amounting 
to seventeen, were exposed to sale as the goods of the 
testator Arthur, inthe hands of Edmund Rhodes, the exec- 
utor, and also the undivided half thereof as the interest, 
if any, of the said Edmund in those slaves, and were pur- 
chased by William L. Rhodes for the sum of $144 35. 
This last sale took place a month after the death of the 
testator’s widow which occurred in July 1844; and, 
since his purchase, William L. Rhodes has been in pos- 
session of all the negroes. , 

The bill was filed in September 1844, against William 
L. Rhodes, Edmund Rhodes, and the other children of 
William Rhodes, deceased, and it states, that, soon after 
the testator’s death, Edmund Rhodes paid off all the 
debts of the testator and assented to the legacies in the 
will to himself and to his mother, and the other remain- 
der-men, and that Mrs. Rhedes had the possession and 
enjopment of the negroes, as tenant for life, up to the sale 
to the plaintiff in July 1843: That at that sale the ne- 
groes were offered, with an express reservation of the 
life estate of Mrs. Rhodes, derived under her husband's 
will, and that the interest of Edmund Rhodes was sold 
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as a remainder dependent upon that life estate; and 
that, although Mrs. Rhodes, Edmund, and William S. 
Rhodes, were all present, neither of them made any ob- 
jection to the sale in that mode or intimated that the ne- 
groes were held or claimed by Edmund as executor: 
That so far from setting up any such pretence, the said 
William was having them sold under the execution of 
himself and others on their first judgment, as the pro- 
perty in remainder of Edmund Rhodes, and Edmund 
Rhodes himself applied to persons not to bid for the ne- 
groes, but to allow William L. Rhodes to purchase them 
without competition, and that, upon that request being 
refused by the plaintiff’s agent, William L. Rhodes de. 
manded that, to the extent of his execution, which was 
the elder, the sale should be for specie: And that after 
the said sale the negroes went back into the possession of 
Mrs. Rhodes who claimed them, as before, as tenant for 
life, with the knowledge and approbation of Edmund, and 
held them during her life. The bill further states, that 
the subsequent suit and judgment against Edmund 
Rhodes for the hires of the negroes of his intestate, Wil. 
liam Rhodes, for 1843, was a contrivance of Edmund and 
William L. Rhodes to baffle the plaintiff, by having the 
negroes sold, under color of an execution against the es- 
tate of the testator Arthur, as some ground for pretend- 
ing that the executor had not consented to the gifts of 
them inthe will: That the whole of those hires amounted 
only to $126 11, for which the judgment was taken; 
and that in fact William L. Rhodes was the hirer of some 
of the negroes for $77, which he never paid, and that 
Elizabeth Rhodes hired others to the value of $34, which 
was paid by keeping other negroes of the estate that 
were chargeable, and that no reduction was made there- 
for or claimed before the clerk. 

The prayer is for a discovery of the negroes and their 
increase, and a partition, by which one-half shall be laid 
off and delivered to the plaintiff, and, in the mean time, 
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for reasons stated in the bill, for an injunction against 
the removal of the slaves out of the State. 

The answer of Edmund Rhodes states, “ that, soon af. 
ter he qualified as executor, he paid all such demands as 
were, to his knowledge, then outstanding against his tes- 
tator, without a sale of any negroes.” He “ denies ever 
having announced his assent or assented as executor to 
the life estate in the negroes to Amelia, the tenant for 
life in said will; but says that they lived together at the 
Jate residence of the testator, at which place, the negroes 
not hired out, were employed by this defendant upon the 
farm: He says that the proceeds of those hired out, 
were collected by him as executor, and appropriated to 
the wants of the farm during the life of his mother, and 
that she derived her support from the income of the pro- 
perty bequeathed to her during her life; he denies, that 
the negroes were surrendered by him iuto the possession 
of said Amelia, and that she exercised any greater con- 
trol over them than she did prior to the testator’s death:” 
He states, “that up to the sale to the plaintiff, the ne- 
groes had been in his continued possession, and that he, 
at that time, claimed to hold them as executor, and that, 
to the best of his knowledge and belief, he stated to the 
sheriff, and to Charles Latham. the plaintiff’s agent, that 
he was in advance for the estate, and looked to the ne- 
groes to be re-imbursed. 

The defendant denies any fraudulent combination with 
William L. Rhodes, or contrivance to defeat the plaintiff 
of her purchase by the second sait and judgment obtained 
against him in May 1844, and says the proceeding was 
bona fide. He says, that he had hired out the negroes for 
1843, and that after William L. Rhodes was appointed the 
guardian of his brother and sister, in the summer of 1843, 
he demanded payment from this defendant, which he was 
unable to make in consequence of pecuniary embarrass- 
ments; and that his reason for not defending the suit 
was, that he really owed the sum reported by the Clerk 
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upon his admission. He admits, that Elizabeth Rhodes 
hired negroes that year for $34, and that the same was 
charged against him in the suit, though that sum was not 
paid to him but was satisfied by an allowance to her for 
keeping other negroes; and he admits that William L. 
Rhodes hired some of the negroes himself for $77, which 
was charged against the defendant, though it had not 
been paid to him ; and he says that said William L. gave 
his note therefor, “and that said note has been long since 
passed off by this defendant.” 

The answer of William L. Rhodes, after admitting the 
bequests in the will, the names of the negroes, &c. states, 
that Amelia and Edmund Rhodes lived together, and that 
the latter, so far as he knows or has reason to believe, - 
exercised the sole control over the slaves, and, as he has 
understood, hired some of them out from time to time and 
took notes for the hire to himself, and that the defendant 
dees not know of any assent by Edmund, the executor, 
to the legacy to his mother, nor act of possession or owner- 
ship on her part, inconsistent with his possession as exec- 
utor. He admits that he, Mrs. Rhodes, and Edmund 
Rhodes were present at the sale under the executions, in 
favour of the plaintiff, and of himself and brothers and 
sister against Edmund Rhodes, and the interest of Ed- 
mund in the negroes, was set up, and sold as charged in 
the bill; and that he set up no objection to the sale, as 
he does not know that he was called uponto doso. But 
he says, that he has since understood and believes, that 
Edmund did, on that day, state to the sheriff and the 
plaintiff’s agent, Latham, that he claimed to hold the 
slaves as executor of Arthur Rhodes. And this defen- 
dant insists thereupon, that the plaintiff acquired no title 
by her purchase, because Edmund Rhodes had not as- 
sented to the legacy to himself and therefore held as 


executor. 
He denies, that he applied to any person not to bid 
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against him, so asto let him buy the negroes for the 
amount of his execution, or that Edmund Rhodes made 
such application with his knowledge or assent; and he 
admits that he demanded specie, and insists that, as he 
had a right to do so, it furnishes no evidence of any 
fraudulent purpose. With respect to the institution and 
prosecution of the suit last brought by him for himself, 
and his brothers and sister, he gives much the same ac- 
count the other defendant does: excepting only, that he 
says, that, soon after he was appointed guardian in 1843, 
he applied to Edmund Rhodes for a settlement, and re- 
ceiving no satisfactory answer, he then applied to counsel, 
“to know if there was any way to secure the negro hire 
for 1843, to himself and his wards, and was instructed 
that he could do nothing until the end of the year, but 
that then he should again demand « settlement, and upon 
refusal bring a suit on the administration bond—which 
he accordingly did, without the agency, concert, or re- 
quest of Edmund Rhodes:” And excepting further, that 
in respect to his own note for $77, for hires of that year, 
this defendant says, “where said note was, at the time of 
instituting said suit he does not know, nor does he know 
who is now” (March lI4th, 1845,) “the holder of it, but 
supposes that it has been long since passed by said Ed- 
mund for his own purposes.” 

The answers of the other defendants—those who are 
still infants, answering by William L. Rhodes, as their 
guardian—are not material, as they say they have no 
personal knowledge of the matters in controversy and 
leave the plaintiff to her proof. 

Upon the proofs it appears, that Mrs. Rhodes owned no 
land nor negroes, besides those left to her by her husband. 
She was old and infirm, and left the management of the 
plantation and the transaction of her business generally, 
to her son Edmund, who resided with her. He generally 
gave in her property, as well as his own, for taxes. The 
tax lists for all the years from 1836 to 1844, both inclu- 
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sive, are filed, except for the years 1840 and 1841. In 
1836, Edmund Rhodes listed for himself one white poll, 
and nothing more; and he listed “for the heirs of Arthur 
Rhodes 447 acres of land, and seven black polls.” In 
each of the other years, he gave in for his mother the 
land and black polls, varying in number from four to 
eight; and generally increasing. During that period, he 
gave in no list as executor of his father, and never more 
than one black poll for himself, and generally none. 

A witness, Latham, states that he attended the sale in 
July 1843, as the plaintiff’s agent, and was asked by Ed- 
mund Rhodes, privately, whether he had come to bid on 
the property, and upon being told, that he had, Rhodes 
said it was a hard ease to be broken up by an unjast ver-. 
dict, and remarked that there would be no sale unless the 
Witness bid. But the witness told him, that he must bid, 
and then Edmund Rhodes said to him, “ there is a small 
execution against me older than Rea’s, and, if you will 
not bid, the plaintiff in that execution can purchase the 
property.” But the witness informed him, that he could 
not consent; and the negroes, that is, one-half of them in 
remainder after the death of Amelia Rhodes, being the 
share of Edmund Rhodes, were put up and purchased by 
the witness, as the agent of the plaintiff. Neither in that 
private conversation, nor in any public declaration, did 
Edmund Rhodes, or any other person make an objection 
to the sale of his half of the negroes, subject to the life 
estate of Mrs. Rhodes. To the question by the defen. 
dants, whether Edmund Rhodes did not say, on that day, 
that Arthur Rhodes’ estate was indebted to him and that 
he would hold on to the property, as executor, until he 
was paid, this witness, and the deputy sheriff, who sold 
the negroes, answer that nothing of the sort occurred, 
according to their recollection. 

The defendants examined the sheriff of the county, 
and asked him, whether, on the day of sale, Edmund 
Rhodes did not claim the negroes as the executor of his 
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witness replied, that he made the sale, at which William 
L. Rhodes purchased, and that, upon that occasion, Ed- 
mund Rhodes stated that the negroes were the property 
of the testator, and that the estate owed him, and had 
never been settled: That, at the sale at which the 
plaintiff bought, the witness was also present, and he 
thinks Edmund Rhodes made some objection to the sale 
of the negroes, but what the objection was, witness is 
unable to say. 

The defendants examined several other witnesses for 
the purpose of shewing that Edmund Rhodes had the 
possession of the negroes, and claimed to control and dis- 
pose of them as executor. A physician says, he attended 
some of the negroes for two years at Mrs. Rhodes’ and 
was told by Edmund to charge him as executor of his 
father, and he at different times received payment from 
Edmund. But he does not mention the years when he 
attended. Others prove that Edmund managed the plan- 
tation or farm and the negroes that were on it, and that 
he sometimes hired some of them out. But the witnesses 
generally state that they are unable to say, whether, ia 
so doing, he acted as executor or as agent for his mother. 
None of them say, that there were regular annual hirings 
of the slaves; but occasionally they were hired for short 
periods by private contracts, or, rather, some of them. 
‘Toa person who applied to Mrs. Rhodes in 1840, or ’41, 
to hire a negro for a few days, she replied, that she * had 
nothing to do with the negroes and horses, and that he 
must go to Edmund.” Another witness, being asked, 
whether Mrs. Rhodes did not express the wish that Ed- 
inund would give up the negroes to her? answers, “I 
do not know that I heard her say ‘give up the negroes,’ 
but I heard the old lady say, that if Mr. Rhodes would give 
up to her, she would manage things difereutly from what 
he did.” And some of the defendants’ witnesses testify, 
that, in some of the hirings of negroes, Edmund Rhodes 
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took notes payable to himself, and sometimes payable 
to him as executor. One of the witnesses, who hired a 
negro, says, that he gave the negro up at the request of 
Edmund, who said his mother wished it. 


A. Moore and Heath, for the plaintiff. 
Badger, for the defendants, 


Rurrix, C. J. The case turns on the question of assent 
by the executor to his own legacy. He might give it 
either directly or to the first taker, and that would enure 
to him in succession. If he did assent, his interest in 
remainder became subject to the fiert facias against him; 
Knight v. Leake, 2 Dev. & Bat. 133; and the negroes. 
could not afterwards be sold under the execution de bonis 
testatoris. For it is settled, that the assent of the execu- 
tor passes the legal property to the legatee, although the 
executor may thereby commit a devastavit, and a creditor 
may follow the property inequity. Hortler v. Smith, 2 Hay. 
305. Alston v. Foster, 1 Dev. Eq. 337. It is not, there- 
fore, material to the rights of the plaintiff in this case, to 
determine the character, in point of good faith, of the 
subsequent suit, judgment, and execution under which 
William L. Rhodes purchased. It was proper enough to 
make it a part of the bill, in order to have all the rights 
of every class of claimants passed on. The true charac- 
ter of the transaction can indeed hardly be doubted, not- 
withstanding the answers. No counsel could have ad- 
vised, that next of kin could not by a bill compel an in- 
solvent and unfaithful administrator to bring in securi- 
ties belonging to them and restrain him from parting 
from them to others. It is obvious, that the remedy on 
the administration bond was the real object ; probably 
under an impression that the assent of the executor, and 
the purchase of the plaintiff under an execution against 
him, might be avoided by a sale for a liability of the tes- 
tater, the original owner of the negroes. William L. 
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Rhodes says, he thought it his duty, after he became 
guardian, to secure the hires for 1843, for his wards and 
himself, and therefore brought the action on the adminis- 
tration bond under the advice of counscl. But that is a 
most extraordinary statement, leading to this conclusion : 
that for the purpose of sccuring the sum of $126 11, he 
would sell seventeen negroes, as the property of the tes- 
tator, and thereby defeat a gift of one half of them to 
himself and his wards. It is true that he purchased, and 
therefore would not be loser; but what becomes of his 
duty, of which he speaks, to the infants, who owned four 
fifths of that half? The impression, therefore, cannot 
but be very strong, that the parties fabricated the claim 
for the occasion, by not allowing the proper credits for 
the debts of William L. Rhodes, and for the charges for 
keeping some of the negroes, so as to overreach the plain- 
tiff’s purchase, as they supposed. But in that they were 
mistaken, if the executor had assented to his legacy ; 
since in that case the plaintiff got a good title to one half 
the negroes, and would be entitled, at all events, to a par- 
tition against the owner, or owners of the other half, 
whether the ownership be in William L. Rhodes alone, 
or in him and his brothers and his sister under the will. 
Upon the question of assent, we think there is no doubt, 
either in point of fact or law, that there was one. It is 
not necessary, that it should be expressly given, or di- 
rectly proved ; for it may be implied from the acts of the 
parties, or the declarations of the executor, though not 
amounting simply to an assent. But the acts or declara- 
tidns, in order to have that effect, must be such as are 
unequivocal, and satisfy the mind, that the executor 
meant to acknowledge the right of the legatee to the 
thing, and, of course, to determine his own title or con- 
trol over it, in opposition to the legatee. When the exec- 
utor delivers the legacy to the donee, as his, the act is 
unequivocal. So a long enjoyment of the legatee, with 
the knowledge of the executor, is the highest evidence of 
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such delivery, and of the purpose of it. Here, the enjoy- 
ment was in the legatee for life, for about seven years be- 
fore the sale, at which the plaintiff purchased. It is true, 
the residence of the executor with his mother, might make 
that circumstance, in itself, somewhat ambiguous, if there 
appeared to be any reason, upon which it could be sup- 
posed, the executor ought, or would have wished to hold 
the property as executor. But there was nothing of that 
sort in the case. For the interference of the son with 
the negroes, either in superintending their labour on the 
farm, or occasionally hiring some of them, is rather to be 
referred to his wish to serve his mother, with whom he 
lived, and of all whose affairs he took the charge on ac- 
count of her sex, age and infirmity, than to his rights or 
duties as executor. It is so, because there were no known 
debts of the testator unpaid: the negroes, as negroes be- 
longing to an estate usually are, were not regularly hired, 
and accounts kept by the executor of their hires as parts 
of the estate; but most of them were worked on the 
mother’s plantation, with which, as executor, the son had 
nothing to do, and from the profits of their labour on the 
mother’s land, as well as the small hires that were re- 
ceived, the mother and her family were supported. It is 
true, the answer of Edmund Rhodes denies positively, 
that he had either announced or given an assent to the 
legacy to his mother or himself. The ‘Court could not, 
indeed, look at that as evidence between the other par- 
ties ; but each party read it, and.commented on its bear- 
ing on this point, and therefore the Court is to treat it as 
they did. We think however, notwithstanding the posi- 
tive denial of the assent, in terms, that the answer itself 
shews very strongly, that it had been given; for the de- 
nial may be only of what that defendant deemed an as- 
sent, which is matter of law to a considerable extent, and 
about which he might be mistaken ; while the facts, that 
under his own management the negroes had been em- 
ployed on his mother’s farm, or hired out for her benefit 
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for seven years after the debts of the testator had been, 
or were supposed to have been, paid, (which are found in 
the answer,) are of a character that precluded all danger 
of mistake on his part, and tend clearly to establish his 
understanding aod admission, that the negroes were his 
mother’s for life, and then in her enjoyment as such, and 
that is in law an assent. But, if it were allowable to 
doubt on that state of the case, the acts of the execttor, 
in listing the negroes for taxes, make the matter plain. 
He listed them in that character but one year; and af. 
terwards when he gave in his own list, he gave in that of 
his mother. and every year included these negroes as hers 
and in her name. It may be true, that she was liable for 
the taxes of the negroes, as the possessor of them, although 
they might not be her property. 

But the defendant by using that argument gives up the 
point; for the question is, whether the possession was in 
her as legatee, or in the son asexecutor. He denies that 
he assented to the legacy or parted from the possession, 
and says that he held some, and hired out the others as 
executor. Now, there is no pretence that his mother 
hired any of the negroes from him. Therefore, if she 
was liable as possessor, for the taxes, she must have got 
the possession in some other way; and that could only 
have been as legatee. Such acts of an executor are not 
like a congratulation of the legatee upon his legacy upon 
opening the will. They could proceed through such a 
course of years, only from a settled purpose in the exec- 
utor to recognise the negroes as the property of the lega- 
tee, when he thus subjected her tothe charge of the taxes 
on them from year to year. But the inference, from the 
circumstances already mentioned, is rendered irresistible, 
when to them is added the conduct of the mother and son, 
and also of the defendant William L. Rhodes, at and after 
the first sale of the negroes by the sheriff. 

An undivided half of them in remainder after the life 
estate of the mother was offered and sold, as the interest 
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of Edmund Rhodes de bonis propriis ; and after the sale 
the negroes went back into the service of Mrs. Rhodes, 
as tenant for life, and under the management of Edmund 
for the benefit of his mother, as before ; and for the next 
year he again gave them in for taxes, as hers. If all 
those persons thus acquiesced as to the nature of their 
several interests, it comes very much to the same thing, 
as if Edmund Rhodes had purchased from his mother her 
life estate eo nomine, or in like manner sold his re- 
mainder. Lamphet’scase,10Rep. 47,52. The defendants 
state, that Edmund Rhodes did object to the sale. But 
the Court is not at liberty to act on that statement as true. 
In the first place, why should he? He says his reason 
was, that the estate was in debt tohim. But there isno— 
evidence of that, but every reason to think otherwise. 
Besides, it is difficult to believe, that any objection could 
have been made known, since even William L. Rhodes 
did not hear it; for he answers upon that point, not on 
his knowledge, but upon subsequent information. One 
witness is under the impression that he did hear Edmund 
Rhodes make an objection of some kind te the sale, but 
he is unable to state his words or even the nature of the 
objection. But if such a thing had occurred, it must be 
supposed that William L. Rhodes and many others, out 
of such a crowd as usually attends a sale of so many ne- 
groes, would have heard it. So far from it, two wit- 
nesses, and those most likely to be cognizant of all that 
passed, the officer who sold, and the plaintiff’s agent, 
swear, that nothing like it was said in their hearing: but, 
on the contrary, the latter states, that Edmund wished 
the remainder in the negroes sold as his, under the exe- 
cution of his nephews and niece, and expressly requested 
the witness Latham not to bid, in order that William L. 
Rhodes might buy them in. If this, per se, were not an 
assent by implication, it at least, conclusively removes 
any ambiguity that might possibly rest on the other cir- 
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cumstances. The Court must therefore declare, that the 
defendant, Edmund Rhodes, as executor of the testator 
Arthur, did assent to the legacy of the negroes given in 
the will to Amelia Rhodes, for her life, and after her 
death, given, the one half to himself, and the other to the 
children of William Rhodes, deceased; and that when 
the negroes were seised under the executions against the 
property of Edmund Rhodes, in favour of the plaintiff and 
of William L. Rhodes and others, and at the sale thereof 
by the sheriff to the plaintiff, on the 22d of July, as men- 
tioned in the pleadings, Mrs. Amelia Rhodes held them 
as legatee and tenant for life, under such bequest and 
assent, and that the remainder, in one undivided half of 
them, was then vested in and claimed by the defendant 
Edmund Rhodes as legatee, and not as the executor of 
his father’s will. 

Therefore, the plaintiff is entitled to half of the slaves 
and of their increase, and also of the profits of them since 
the death of Mrs. Rhodes. The Court of course does not 
undertake to determine in this cause between the defen- 
dants, as to the right to the other half of the negroes— 
with which the plaintiff has no concern. There must, 
therefore, be the usual decree for the production of the 
slaves and their division as here directed; and for an 
account of the profits and expenses of the negroes since 
Mrs. Rhodes died. 

The defendant William L. Rhodes must pay the costs 
of the plaintiff up to the present time. 


Par Curiam. Decree accordingly. 
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WILLIAM G. GOODSON vs. ISAAC WHITFIELD & AL. 


If a woman on the eve of marriage, and without the knowledge or consent 
of her intended husband, convey her property to her children, it is a fraud 
on his marital rights aud the deed of conveyance will be set aside. 

A deed takes effect from its delivery, and not from its date ; the former is of 
its essence, the latter is not. 


Cause removed from the Court of Equity of Wayne 
County, at the Fall Term, 1847, by consent of parties. 

The case is fully stated in the opinion delivered in this 
Court. 


J. H. Bryan and Mordecai, for the plaintiff. 
Husted and W. B. Wright, for the defendants. 


Nasu, J. The plaintiif’s bill must be dismissed. He 
alleges that in the year 1828, he intermarried with Nancy 
Whitfield, the mother of the defendants, who owned a 
considerable portion of personal property, among which 
were the negroes in controversy, and that on the day of 
the marriage and before the ceremony took place, with- 
out his knowledge, privity or consent, she conveyed all 
of her personal property to her three children, Hester, 
Isaac, and John Whitfield: That the deed was not regis- 
tered until near nine years thereafter, and that he con- 
tinued in the undisturbed possession of the slaves up to 
the time of the death of his wife in 1836, when he was dis- 
possessed of them by the guardians of the children. The 
evidence fully sustains the allegations of the bill as to 
the time and manner of making the deed by Mrs. Whit- 
field. There can therefore be no doubt it was a fraud 
upon the marital rights of the plaintiff, and in equity is 
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void, as to him. But it appears that Nancy Whitfield 
was the widow of John Whitfield, and had by him the 
three defendants, Hester, and Isaac, and John Whitfield. 
John Whitfield by his last will and testament, bequeathed 
to his wife three negroes, Matilda, Alley, and Esther, for 
and during her natural life, and then over to the defen- 
dants. It will be remembered that we are not expressing 
any opinion as to John Whitfield’s will, further than is 
necessary to the decision of this case. The defendants 
by their answers allege, that Matilda and Alley origin- 
ally belonged to their grand-father, Isaac Kornegay, and 
are the stock from which all the negroes have sprung, 
who are now in controversy in this case: That their 
grand-father by deed bearing date the 24th Sept. 1824, gave 
the negroes, Matilda and Alley, to their mother, Nancy 
Whitfield, and that she was at that time a feme covert, 
their father John Whitfield being still alive. To avoid 
the force of this deed, it is alleged by the plaintiff, that, 
although it bears date during the life-time of John Whit. 
field, yet in fact, it was not delivered until after his death. 
This is the important question in the case. A deed takes 
effect from its delivery, and not from its date ; the former 
is of its essence, the latter is not. If then, the deed was 
in truth delivered after the death of John Whitfield, 
thovg!: dated before the negroes were the property of 
Nancy Whitfield, and never were the property of her 
former husband, her deed of conveyance to the defen- 
dants, her children, being made in fraud of the marital 
rights of the plaintiff, was void, as to him If however, 
it was delivered during her coverture, they became the 
property of her husband, and, subject, of course, to his dis- 
position. The deed from Isaac Kornegay to his daughter 
Nancy Whitfield, is witnessed by two witnesses, L. W. 
Kornegay, and Polly Kornegay, is proved at October 
term 1825, of Duplin County Court, and registered the 
29th Dec. 1835. John Whitfield’s will is witnessed by 
L, W. Kornegay, and is proved and registered at the April 
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term 1825,of Duplin County Court. He died in April 
1825. To sustain the deed of gift from Isaac Kornegay 
to his daughter Mrs. Whitfield, as being delivered in the 
life time of John Whitfield, the defendants produced the 
deposition of L. W. Kornegay, who swears that he was 
a subscribing witness, the deed being before him, and 
that it was executed and delivered on the day it bore date, 
to John Whitfield, in whose possession it remained up to 
the time of his death, and that after his death his widow, 
Nancy Whitfield, delivered it to him, to be proved and 
registered. It isin proof that the other witness tothe deed, 
Polly Kornegay, is dead. Emmanuel Kornegay testifies 
that he saw the deed from Isaac Kornegay to Nancy 
Whitfield, in the possession of John Whitfield, her hus- 
band, during his life. William Whitfield testifies, that: 
twenty or twenty-one years before the taking his depo. 
sition, he heard Isaac Kornegay say he had given John 
Whitfield a deed for Matilda. To rebut this testimony, 
the plaintiff relies, in the first place, upon the form of the 
deed. and the fact that it was not registered until 
after the death of John Whitfield, both of them circum- 
stances worthy of consideration in connection with the 
question we are considering, but neither of them pos- 
sessed of much controlling weight. A father,in giving 
property to a daughter who is covert, is very apt to make 
use of the form here pursued, and it is in evidence by 
the testimony of J. W. Kornegay, that John Whitfield 
was a man of feeble health. The plaintiff, however, 
does not rest his case as to this question, upon these 
facts, but has examined a witness to sustain his allega- 
tion. Nancy Price testifies that some time afterthe death 
of John Whitfield, she was sent for by Mrs. Nancy Whit- 
field—she did not know for what—when she got to her 
house she found there Isaac Kornegay, the father of Mrs. 
Whitfield, who read a paper in her presence, in which 
he conveyed to his daughter Nancy, a negro woman 
named Matilda, and her children, and a negro girl named 
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Olive, to her and her heirs forever, and that she saw him 
deliver it. Much testimony is taken by the defendants 
to discredit this witness, and much to sustain her; we 
do not think it necessary to scrutinize it with a view to 
forming an opinion on the subject. We do not think she 
in any degree contradicts the witnesses who speak to the 
delivery of the deed to John Whitfield and his possession. 
In the first place, she does not say that the deed she hear 
Isaac Kornegay read, was the one spoken of by the other 
witnesses, and relied on by the defendants; and she has, 
in some degree, shown that it was not the same, for she 
swears that, by the deed she heard read, not only was 
Matilda given, but her children. Now, in the deed before 
us, there is no mention of Matilda’s children. In the 
second place, Mrs. Whitfield was the executrix of John 
Whitfield ; at the time of his death, the deed from Isaac 
Kornegay had not been registered—if the statement 
made by Mrs. Price is true, and the conveyance then 
read was the one now before us—it only proves that Mr. 
Kornegay and his daughter. were willing to secure the 
negroes to the latter, and free them from any claim on 
the part of the creditors of John Whitfield. The testi- 
mony of Mrs. Price then does not prove that the convey- 
ance, under which the defendants claim the negroes in 
dispute, never was delivered to John Whitfield. Weare 
satisfied frum all the testimony, that the conveyance was 
so delivered, and that the title to the negroes vested in 
him, and that he had full power to dispose of them by 
his will. It is conceded that under the will of John 
Whitfield, his widow Nancy, had, at most, but a life 
estate in the negroes, and consequently the possession of 
the plaintiff up to the time of her death, was a rightful 
possession, and could not operate against the defendants. 


Per Curiam. The bill dismissed with costs. 
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SARAH CARR vs. JOHN HOLLIDAY. 


Where a bill is filed to set aside a purchase made by a lunatic, and, upon the 
report of the Clerk and Master, it appears, that the price given was not 
grossly extravagant, and moreover that the lunatic has it not in his power 
to make compensation to the vendor, if the contract should be set aside, 


the bill will be disinissed. 


Case heard upon the report of the Clerk and Master. 


J. H. Bryan and Mordecai, for the plaintiff. 
Badger and Husted, for the defendant. 


Nasu, J. The bill seeks to rescind certain contracts 
entered into between the intestate, Robert Carr, and the 
defendant. ‘The case was under the consideration of this 
Court, at June Term 1836. 1 Dev. § Bat. 344. The 
Court then declared Robert Carr to be a lunatic, and to 
enable it to decide whether the contracts should be re- 
scinded, they directed a reference to the Master, to en- 
quire whether the estate of the lunatic had received 
benefit by the sales and transactions, mentioned in the 
pleadings and to what extent. The master was directed 
to report upon each of the contracts specially, what was 
the true value of each of the things sold by the defen- 
dant, and received by the lunatic; and whether the plain- 
tiff, can make restoration to the defendant of all or any 
of the articles so purchased. The master has made his 
report, from which it appears that the defendant sold to 
Robert Carr, three articles, a sulky at 885, the true value 
of which was $65, 2 watch at $65, and a tract of land at 
the price of $666 66, neither beyond its value. These 
sales amounted in the aggregate to $816 66—the real 
value $796 56—making a difference of $20. The master 
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further finds that in part pay of the land, Robert Carr 
had transferred to the defendant, a negro boy at the price 
of $150, and that he was worth at the time $180, a dif- 
ference of $30 These two differences amount to $50,a 
sum not greater than might, and probably would have 
occurred, if the contracts had been made by men, who 
were both capable of contracting. The master further 
reports that the plaintiff cannot make restoration to the 
plaintiff of any of the property so purchased by him, and 
that the contracts were made by the defendant in good 
faith, without any knowledge of the incapacity of Robert 
Carr, and that no undue advantage was taken of him. 
In such a case, as we before decided, equity will not in- 
terfere to set aside the contracts. Justice cannot be done 
the defendant by placing him in the state he was in be- 
fore the purchase. The Court in this case has said, “the 
Court will not deprive him (the defendant) of the advan- 
tages he has obtained without restoring to him whatever 
benefit the estate of the lunatic has received in conse- 
quence of the contracts.” This, we are informed, can. 
not be done. 
The bill must be dismissed with costs. 


Per Curiam. Decree accordingly. 
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GENERAL RULES 
ADOPTED AT JUNE TERM, 1847. 


In consequence of the changes made necessary by the 
Act of the General Assembly, passed at the late Session, 
whereby a Term of the Supreme Court is required to be | 
held at Morganton, and the period of holding one.of the 
Terms at Raleigh is altered, the Judges of the Supreme 
Court find it proper to make and publish the following 
Rules: : 

[. All applicants for admission to the Bar must present 
themselves for examination within the first two days of 
the respective Terms. 

II. All Causes, which shall be docketed before the 
eighth day of a term, shall stand for trial during that 
term. All appeals, which shall be docketed afterwards, 
shall be tried or continued at the option of the Appellee. 
All Suits in Equity, transferred to this Court for hearing, 
and not docketed before the eighth day of a term, shall 
be continued at the option of either party. 

III. During the two first days of the term, the Court 
will hear motions, and try causes by consent of the Coun- 
sel on both sides. On the third day of the Term, the 
Court will proceed regularly with the dockets; first, with 
that of the State; secondly, the Equity; and thirdly, the 
Law causes. 

IV. For the Court held at Raleigh, the Clerk will docket 
the causes in the following order, namely :—Those from 
the fifth Circuit shall be placed first, then those from the 
fourth Circuit, and so onto the first Circuit. 
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V. For the Court held at Morganton, the Clerk will 
docket the causes in the following order, namely :—Those 
from the Seventh Circuit shall be placed first, and then 
those from the Sixth Circuit, and then those from other 
Counties. 

VI. When causes are called, they must be tried or 
continued, unless for special cause the Court should 
extend the time for the argument, and except that Equity 
causes under a reference may be kept open a reasonable 
time for the coming in of the reports, and filing and 
arguing exceptions. 7. 

E. B. FREEMAN, Clerk. 
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MEMORANDUM. 


ins % 

The Honorable Josern Joun Danret, one of the Judges 
of this Court, died at Raleigh on the tenth day of Feb- 
ruary, 1848, aged about sixty-five years. 

He was a native of Halifax County in this State. He 
was graduated at the University of North Carolina, and 
studied law under the late General Davie. “Boon after 
coming to the bar, his talents and attainments gained 
him a high eminence, and in 1816 he was appointed a 
Judges of the Superior Courts of Law and Equity, the 
Judges of which Courts at that time exercised the func- 
tions of a Supreme Court. In 1832 he was appointed a 
Judge of the Supreme Court, under its new organization. 

The following proceedings of the Bench and Bar of 
the Supreme Court, upon the occasion of his death, are 
extracted from the minutes of the Court, where they 
were ordered to be recorded. 


SUPREME COURT. 
Fesruary 12, 1848. 
Court met pursuant to adjournment— 


Present: the Honorable Tuomas Rurriy, C. J., 
Honorable Frevenicx Nasu, J, 


On the opening of the Court, the Hon. James Irepsi. 
presented the following Proceedings of the Bar, and re- 
quested their Honors to order them to be entered on the 
Minutes : * 
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Ata meeting of the Bar » Supreme Court, held in 
the Court Room on Friday, lith February, 1848, in con- 
sequence of the death of Judge JOSEPH J. DANIEL, 

On motion, Hon. John H. Bryan was appointed Chair- 
man, and Perrin Busbee Secretary. 

Hon. James Iredellamoved that a Committee of six be 
appointed to report Resolutions expressive of the feelings 
of the meeting. 

- The Chairman thereupon appointed the following gen- 
tlemen. viz : James Iredell, Charles Manly, H. W. Husted, 
George W. Mordecai, George W. Haywood, and Henry 
W. Miller. 

Mr. Iredell subsequently reported in behalf of the Com- 
mittee, the following Preamble and Resolutions, which 
were unanimously adopted : 

The Members of the Bar of the Supreme Court, now in 
attendance, have learned with deep grief, the great loss 
which this Court and Country have sustained in the death 
of the Honorable Jossrn J. Dante. 

A Judge so learned in the Law, so patient in his inves- 
tigations, so pure in his purposes, so gentle in temper, 
and so generous in his acts, could not be called from his 
labors, without causing the most sincere sorrow in the 
hearts of those, who have so long honored and loved him. 

Such sorrow we now feel, and but feebly express in 
the following 


RESOLUTIONS : 


1. That in the death of the late Judge Dastet, the Su- 
preme Court of North Carolina has lost a learned and 
able Jurist, and the State an eminently good and useful 
citizen. 

2. That in token of our respect for his memory, we will 
wear the usual badge of mourning for thirty days. 

3. That these proceedings be presented to the Court, at 
their first meeting, with a request that they be entered 
on the minutes. 

4. That the Chief-Justice be requested te communicate 
a copy of the foregoing Resolutions to the family of the 





























deceased, with the cour our sympathy with ome 
under their sad bereavement. 


JOHN H. BRYAN, Chairman. 
Perrin Busser, Secretary. 
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To which Chief-Justice Rorriy, on behalf of the Court, 
replied as follows: 


The surviving Members of the Court receive with deep 
sensibility, the proceedings of the Bar in commemoration 
of our late and lamented Brother. They but express our 
own emotions upon that melancholy event, and ‘are no 


more than a just tribute to the unsullied purity of his. 


personal character, his learning, and long and useful 
official labors. 

He served his country, as a Judge, through the period 
of, very nearly, thirty-two years; and he served accept- 
ably, ably, and faithfully. 

He had a love of learning, an enquiring mind, and a 
memory uncommonly tenacious; and he acquired and 
retained a stock of varied and extensive knowledge, and, 
especially, became well versed in the History and Prin- 
ciples of the Law. He was without arrogance or osten- 
tation, even of his learning-; had the most unaffected and 
charming simplicity and mildness of manners, and no 
other purpose in office, than to “execute justice and main- 
tain truth ;” and, therefore, he was patient in hearing 
argument, laborious and calm in investigation, candid 
and instructive in consultation, and impartial and firm 
in decision. 

With these properties and his long experience, it is no 
wonder, that he should have proved so eminent on the 
Bench, as to endear himself to his Associates, gain the 
high respect and regards of the Profession, and the con- 
. fidence of the Country. He did soto such a degree, that 
few men, if any, were in life more honored among US, Or 
in death, we think, will be more deplored. 
















































Fully sharing in these 2... and feelings, the 
Court readily joins'in the expression of them, and yields 
to the wish of the Bar, that these proceedings should be 
entered on the Minutes, and also communicated to the 
bereaved children of ) late venerated Friend and 
Brother. Pa 

Mr. Mordecai, on behalf of the Bar, requested that the 
response of the Chief-Justice to their proceedings, might 
also be spread upon the Mimutes of the Court :—and it is 
ordered accordingly. 


EDMUND B. FREEMAN, Clerk. 




















